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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


Improved Technique in Bar Organization 


The relative ineffectiveness of bar association committees should be 
spoken of as proverbial. But one dislikes to speak critically of a field which 
commands the more or less devoted effort of so many hundreds of lawyers. 
And occasionally a committee does a notable work.. We must have com- 
mittees, doubtless, as when a new field is to be explored. But for systematic, 
year by year work, the committees of state bar associations, though they 
write excellent reports, do not as a rule accomplish their aims. The system 
is adhered to because the bar association leaders know of no better way. 
Good reports are written in time to be presented; there is a perfunctory 
listening to most of these reports, but the shifting character of the audiences 
which hear them and the few minutes assigned are better calculated to put 
the discussed matters to sleep than to generate widespread membership con- 
viction. 

Confronted with the appointment of three hundred committee members, 
President James S. Baldwin of the Illinois State Bar Association confessed 
his lack of information. So, on July 21, the board of governors decided to 
abandon the committee system for the most part, and create twenty-one 
sections. The president will appoint the chairman, vice-chairman and seven 
members of the executive committee of each section. The personnel of the 
sections will then rest with the members individually. Each member is 
required to indicate in which section he is to be enrolled if he wishes to 
participate at all in Association activities. 

This plan has immensely aided the American Bar Association. It means 
that the policies under consideration will be fully discussed in open meeting 
by those most concerned, and both sides, or several sides, of each proposi- 
tion will be defended. Recommendations of a section will carry vastly more 
weight than recommendations of a committee and there will be more sup- 
porters for these recommendations. There will be opportunity for every 
member to test his judgment and his powers in open debate. 

The letter asking members to indicate their choice of sections requires 
a prompt reply so that the sections “may begin holding meetings soon there- 
after.” We do not see how meetings of a statewide character can be held 
except at the time and place of the annual bar meeting. The Illinois experi- 
ment will be enlightening. 





The adoption of a conference of local bar association delegates has 
proved a valuable adjunct to state bar meetings in several states. In Florida 
and Ohio such conferences are held twice a year. In California, where 
experiment has been in process for a number of years to stimulate members 
widely to discuss bar policies, there has been an open forum to which one 
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afternoon is assigned ; all resolutions offered in the general bar sessions must 
first be discussed in the forum, which gives the greatest freedom for debate 
and is checked by deferring final action until the following day. This year’s 
meeting will see the forum abandoned in favor of a conference of delegates. 
Those who participate in the conference debates will be in a representative 
capacity. This will add to the influence of the many bar members who are 
unable to attend the meeting and will stimulate local associations to discuss 
live topics and select instructed delegates. It will also tend to stabilize dis- 


cussion and opinion and prevent a stampede instituted by a determined 
minority. 





Improvements on Grand Jury Procedure 


In noting the virtual disappearance of grand jury procedure from the 
English scene we read that it has occasioned little comment. There is good 
reason for this. England developed an expert mode for bringing suspected 
persons to trial so that the grand jury became progressively unnecessary. It 
was suspended during the war with no evil effects and could as well have 
been finally restricted at that time as recently. We say restricted because 
it is not entirely abolished. It remains however for a most limited use, in 
certain cases of a public nature in the counties of London and Middlesex. 
And it will remain possible for a citizen to prefer a bill of indictment before 
a grand jury against a person not under arrest and not otherwise accused ; but 
this privilege is made dependent upon consent of a judge of the high court 
or of a commissioner of assize, or pursuant to an order made under the per- 
jury act. 

To all intents and practical purposes the grand jury now exists in Eng- 
land on virtually the same footing as in a majority of our states. It is re- 
served for certain extraordinary situations (not identical with those pre- 
scribed in our statutes) but it is not a routine mode of presenting a person 
for trial and it will be rarely heard of. The change will result in some saving, 
but far less in England than is the case in our more advanced states, for it 


has not been permitted over there to prolong prosecutions, nor has it cost 
much in money. 





Too much has been said carelessly in this country about the “abolition 
of the grand jury.” There is no intelligent proposal that the ancient insti- 
tution should be abolished. It merely should give way to a quicker, cheaper 
safer and more expert mode of bringing accusations, which is already extant 
in all states, and should be employed only in cases involving peculiar diffi- 
culties, such as conspiracies against justice and offenses committed by pub- 
lic officials. Where testifying against a suspected criminal endangers a wit- 
ness, as is the case in some of our cities, or where testimony from various 
sources is needed, together with secrecy, before any arrest is made, the grand 
jury may serve acceptably. 

In most of these cases, however, a judge with courage and good sense 
can do everything that a grand jury can do. Every judge of complete crim- 
inal jurisdiction can examine as many witnesses as he may please, secretly 
or openly, when an application is made to him for a warrant of arrest. Since 
judges have not ordinarily availed themselves of this innate and useful power 
the Michigan legislature some years ago adopted a law to encourage such 
action. There have been numerous instances of the “one man grand jury” 
in Michigan. It works well although the criticism is sometimes heard that 
the judge so acting makes himself a newspaper hero for political purposes. 
In some cases publicity is best for all concerned. In other cases it defeats 
the purpose of the investigation. Against this objection must be set off the 
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fact that grand jury procedure is one of the chief political assets of prosecu- 
tors where such juries are a requisite of every presentment. And we know 
all too well that secrecy is not always a part of the procedure as employed 
in this country. Many investigations are no more secret than a mass meeting. 





A new angle to the matter appeared recently in Michigan when the news- 
papers reported a one man grand jury in the person of a prosecutor. The 
lay public probably saw nothing inappropriate in the term. And, as a mat- 
ter of fact, it simply described a power and a procedure which prosecutors 
must always and everywhere to some extent utilize. The prosecutor cannot 
by process compel the attendance of witnesses, but in many instances he 
obtains needed evidence from various sources in order to accomplish just 
what a grand jury is supposed to accomplish. He does this in jurisdictions 
where the grand jury is always in session. It is part of the prosecutor’s duty. 

Such complaints as may justly be made against modes of accusation when 
a grand jury is not employed do not imply that a grand jury would do any 
better. The remedy is a trial judge freed from political fears. One such 
judge in a community can put a prosecutor in his place, or displace him, or 
take a case at any stage out of bungling or designing hands. To get things 
done right there must be power somewhere and it must be used. An objec- 
tion need not be raised that the one courageous judge in a community may 
use his power wantonly or stupidly. Every such judge should of course be 
part of an integrated, directed bench, and subject to control by that bench. 
After years of scandal in the exercise of the power to grant writs of habeas 
corpus in at least one of our populous states, the judges were forced, in self 
defense, to organize and terrify, in the absence of definite rules of limitation, 
those who threatened to indulge in such writs when the power had been 
delegated by agreement to one staunch member of the local bench. 


Rule-Making Authority for Federal Courts 


Act of Congress Inspires Hope for Procedural Reforms Throughout Nation— 
Declaratory Judgment Procedure Also Conferred 


The liberal grant of rule-making power to the 
United States supreme court by a recent act of 
congress has been hailed as the beginning of an 
epochal change in trial procedure. The conform- 
ity act of 1872 was intended to remedy the con- 
fusion which had arisen in nearly eighty years 
of experience during which the district courts 
made rules for themselves and the states altered 
procedure from time to time. But the act even- 
tually failed of its purpose because it required 
observance only “as near as may be.” The ap- 
parent uniformity as to state and federal rules 
proved deceptive in many instances, so that it 
could be said that the situation was less favorable 
to the practitioner than if there had been two 
entirely distinct systems, each complete in itself. 

Efforts on the part of the American Bar Asso- 
ciation to overcome existing difficulties and at 
tlie same time exert a powerful influence for pro- 
cedural reform in the states began twenty-five 
years ago, at the instance of Mr. Thomas Wall 
Shelton, who was chairman of the Association’s 
committee until the time of his death. The be- 


ginning made in 1911 doubtless was inspired by 
the work then in progress of drafting modern 
equity rules. The valiant efforts of Mr. Shelton 
extended over eighteen years. While the com- 
mittee’s bill was defeated in committee again and 
again, the chairman was never defeated, but re- 
turned to the fight with indomitable hope and 
courage. 

Those who wish a very complete and authori- 
tative account of the matter are referred to Pro- 
fessor Sunderland’s article in the Michigan Law 
Review for June, 1934. 

It appears that the campaign began with the 
hope that an improved schedule of rules for fed- 
eral trial courts would result in their adoption 
throughout the country for the state courts, and 
so the term “uniform rules” came into use. There 
was some confusion because the term was some- 
times construed as meaning uniform practice in 
the United States trial courts, a thing which was 
desirable in itself. The fact that we could hardly 
presume a copying of the federal system of pro- 
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cedure literally in all the states was also a factor 
in making the term obscure. 

Opposition to the American Bar Association’s 
efforts appeared to come mainly from lawyers 
who feared the consequences of two kinds of 
procedure, one used by them commonly, and the 
other only occasionally. The charge was made 
that the purpose of the campaign was to facili- 
tate the work of a smaller number of lawyers 
specializing in federal court practice and oper- 
ating in a number of different states, and to 
make it difficult for those not so specializing to 
compete with them. 

The failure over many years for the Bar As- 
sociation to make any progress in congress illus- 
trated two things: first, the tyrranical grip which 
senate rules and custom confer upon individual] 
members, and secondly the inability of a strictly 
national bar organization to influence individual 
members. As to the latter the failure was used 
as an illustration of the need for so organizing 
the bar of the country as to enable it to overcome 
opposition in congress limited to a very few 
members. 

The recent enactment came as a surprise, hav- 
ing been preceded by no bar campaign since 
1930. Success was due to the support given 
the measure by the president and the attorney 
general, but even this could not have availed had 
there been no Shelton to fight on year after year 
and so at least keep the need before the pro- 
fession. 

Success Not Yet Assured 


The text of the act is given below. The idea 
of abolishing the distinction between legal and 
equitable proceedings appeared first in an address 
made to the American Bar Association by Chief 
Justice Taft in 1922, and was accepted by the 
Association. It will be observed that the new 
act confers rule-making authority without any 
restriction, but if the supreme court decides to 
correlate law and equity rules in a single system 
then the draft rules must be submitted to con- 
gress. The presumption appears to be that the 
court will so decide and the new rules will be 
submitted, in conformity with the grant of power, 
at the beginning of a session of congress, and 
may not take effect until the end of the session. 
That gives congress opportunity to amend rules 
or to repeal the act and leave the situation as 
it has been. 

There can be no assurance of ultimate success 
under the act, assuming that the supreme court 
chooses to “abolish distinctions.” This course 
doubtless will appeal to all lawyers who believe 
that we should reduce procedure to its appro- 
priate place in litigation and that a dual system 
of procedure should no longer exist anywhere. 
There will be others who will oppose the plan for 
various reasons which have already been offered 
in resistance to reforms in state practice. On 
the other hand the American Bar Association 
will doubtless give its strongest support to the 
policy which it has pursued since 1922 and equally 
hearty administration support may be expected. 


OF THE 


At the time this is written there is no indi- 
cation that the supreme court intends to submit 
rules at the session of congress to begin this year. 
If the work had been undertaken immediately 
upon enactment it would have been possible, but 
the time would have been brief. We are not 
in the situation which existed when the equity 
rules were worked out. The conception of a 
workable and simple schedule of rules has made 
great progress. We have experienced and compe- 
tent draftsmen. In Michigan and in Illinois, es- 
pecially, there has been in recent years a rewrit- 
ing of trial rules which has been comparable in 
all respects with the impending work. 

It may well be that a slower approach will 
serve the end of converting the bar to the prin- 
ciple of modernizing procedure. It must be ad- 
mitted that this has been the case in the two 
states referred to. 

In the article mentioned Professor Sunderland 
says that congress could have readily made fed- 
eral practice identical with that in each of the 
states by a simple fiat. He indicates the im- 
probability that complete uniformity may be ex- 
pected from the present legislation. This has 
seemed for years to be a shadowy hope. The 
history of uniform legislation affecting commer- 
cial transactions is not very encouraging. But 
the champions of genuine procedural reform real- 
ize that their ideal does not consist of precise 
phrasing of practice rules throughout the states. 
Our system is not adapted to complete uniformity 
in the field of state legislation. Nation-wide state 
reforms depend upon principles rather than texts. 
It is in this spirit that the new act has been ap- 
plauded. That the supreme court will give its 
endorsement to rules which will greatly further 
substantial justice in the federal trial courts is 
assumed, and it must be hoped that congress will 
not interfere. Assuming that fortune favors the 
attempt it must be believed that the effect of the 
new rules will be profound throughout the coun- 
try and that there will be a great impetus given 
to the overhauling of procedure to make it prac- 
tical and efficient. To what extent states may 
conform is a question not now answerable. But 
there will be a model with the highest sanctions 
and the principles involved in the uniform federal 
court rules will be more easily accepted by states 
in which there is a need for improvements and 
a will to achieve them. 


The Declaratory Judgment Act 


Congress also, in its last sessions, passed a de- 
claratory judgment act, and this would have been 
welcomed with more emphatic acclaim by pro- 
gressives if not overshadowed by the act confer- 
ring rule-making authority. Its enactment affords 
an instance of a legislature that corrects a judicial 
blunder. The decision of the supreme court a few 
years ago denying power to declare rights, 
while technically defensible, showed a sad un- 
familiarity with the procedure in question, and 
inferentially created a precedent that could be 
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overturned in any reasonable time only by legis- 
lation. We append also the text of this act. 

“Be it enacted, etc., That the supreme court of 
the United States shall have the power to prescribe 
by general rules, for the district courts of the 
United States and for the courts of the District of 
Columbia, the forms of process, writs, pleadings, 
and motions, and the practice and procedure in civil 
actions at law. Said rules shall neither abridge, 
enlarge, nor modify the substantive rights of any 
litigant. They shall take effect 6 months after their 
promulgation, and thereafter all laws in conflict 
therewith shall be of no further force or effect. 

“Sec. 2. The court may at any time unite the 
general rules prescribed by it for cases in equity 
with those in actions at law so as to secure one 
form of civil action and procedure for both; pro- 
vided, however, That in such union or rules the 
right of trial by jury as at common law and de- 
clared by the seventh amendment to the consti- 
tution shall be preserved to the parties inviolate. 
Such united rules shall not take effect until they 
shall have been reported to congress by the attorney 
general at the beginning of a regular session thereof 
and until after the close of such session.” 

“Be it enacted, etc., That the judicial code, ap- 
proved March 3, 1911, is hereby amended by adding 


after section 274C thereof a new section to be num- 
bered 274D, as follows: 

“ ‘Sec. 274D. (1) In cases of actual contro- 
versy the courts of the United States shall have 
power upon petition, declaration, complaint, or 
other appropriate pleadings to declare rights and 
other legal relations of any interested party peti- 
tioning for such declaration, whether or not fur- 
ther relief is or could be prayed, and such declara- 
tion shall have the force and effect of a final judg- 
ment or decree and be reviewable as such. 

“*(2) Further relief based on a declaratory judg- 
ment or decree may be granted whenever neces- 
sary or proper. The application shall be by peti- 
tion to a court having jurisdiction to grant the 
relief. If the application be deemed sufficient, the 
court shall, on reasonable notice, require any ad- 
verse party, whose rights have been adjudicated by 
the declaration, to show cause why further relief 
should not be granted forthwith. 

“*(3) When a declaration of right or the grant- 
ing of further relief based thereon shall involve 
the determination of issues of fact triable by a jury, 
such issues may be submitted to a jury in the form 
of interrogatories, with proper instructions by the 
court, whether a general verdict be required or 
not.’”’ 





Departments of Justice Recommended 


American Bar Association Defines Campaign for Abatement of Crime 





Integra- 


tion of Judiciary and Unification of Criminal Courts Overlooked 


The legal profession of the country, after more 
than a decade of discussion and disunited effort, 
is finally getting squared up to the crime prob- 
lem. Consideration of the subject as part of 
the American Bar Association coordination pro- 
gram has brought the organized portion of the 
profession to the point of settled policy. The 
advance program of the coming meeting contains 
(p. 34) the preliminary draft of recommenda- 
tions by the executive committee in respect to 
criminal law. It is already possible to see quite 
clearly the lines of attack on the numerous 
problems. 

It is encouraging to observe that a far broader 
program is projected than heretofore. Not 
merely elimination of objectionable trial rules 
is proposed, but steps in the political field—or 
perhaps we should say in the field of govern- 
ment. The most notable is the recommendation 
that in every state a department of justice be 
established, the head of which, presumably the 
attorney general, would be empowered ‘to direct 
and supervise actively the work of every district 
attorney, sheriff and law enforcement agency, 
and who would be specifically charged with the 
responsibility therefor.” 

This is the kind of policy which springs not 
from enthusiasm of brief duration, and is easily 
discouraged by early defeat; it is a policy of po- 
litical wisdom. It would appear that the sanc- 


tity of constitutional phrasing has been extended 
to the details of local government, so that our 
country is far behind other nations in respect 
to protection of life and property. There has 
been too much thought of crime as a big town 
monopoly. Perhaps the automobile and the 
extension of residence outside of cities has 
helped to make us realize that local government 
virtually takes no cognizance of the possibility 
of crime. A few score police on highway patrols 
may be very useful in running down the occa- 
sional bank robber or murderer, but they are of 
no avail to the general public exposed constantly 
to risks which are multiplying. There should 
doubtless be a great extension of the state police 
force and there must be some local organization, 
as part of the department of justice, so that 
crime will be less easy in villages and in the 
country. Perhaps this can be built around the 
office of sheriff, with state direction and super- 
vision. At the present time the sheriff is a local 
politician employed for two years and empowered 
to collect fees for serving papers and feeding 
prisoners. That tells the story. 

That the prosecutors should be aided and su- 
pervised by a state department is obviously a 
great need, but one which bar associations dislike 
to contemplate because it involves a long invest- 
ment in political education. The prosecutor has 
really a very great power in preventing crime. 
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The office should be during good behavior and 
the officer should be chosen for other qualifica- 
tions than that of winning votes. With respon- 
sible selection and security of tenure prosecutors 
would readily become crime experts; they could 
acquire a considerable measure of responsibility 
for what happens in their districts. The study 
of the office to be made by an American Bar 
Association committee, under a private grant, 
referred to in the last preceding number of this 
Journal (p. 27), should measurably advance this 
great reform. 

The recommendation here dealt with involves 
drafting of a suitable uniform act. It “recognizes 
the necessity in each state for centralization and 
the adoption of modern and non-politically con- 
trolled methods of criminal detection and prose- 
cution.” 

We are getting past the time when lawyers 
can say that there is no “crime wave” and that 
if there is anything wrong it lies in failure to 
catch the criminal, due mainly to the weakness 
of city policing. It is quite true that the high 
tide of crime, still mounting, is not due in the 
largest measure to defects in trial procedure; 
criminals must be apprehended first. But there 
are burdens on prosecution which should have 
been removed a generation ago, and would have 
been if an element in the bar did not esteem 
them. Of this sort are the following, which are 
recommended to the attention of state and local 
bar associations in the report under consid- 
eration: 

Permitting the accused to waive jury trial. 

Impanelling alternate jurors to avoid a mis- 
trial. (Permitting a verdict by less than twelve 
would be the logical solution.) 

Eliminating grand jury procedure in the gen- 
eral run of felony cases. The success of this 
system has been proved beyond all doubt. (See 
report on a very thorough study, in this Journal, 
vol. xv, no. 4.) 

Providing for verdicts less than unanimous 
except in the case of certain major felonies. 

Requiring notice of the alibi defense and the 
insanity defense. 

Permitting court and counsel to comment on 
the failure of the accused to take the witness 
stand. 

It is noticeable that the executive committee 
is not prepared to recommend that the court be 
permitted to advise the jury as to the facts. 
Doubtless it will not fail to defend this practice 
in the federal courts when attacked, as it has 
been and again will be. If not appropriate for 
state courts we should take it out of the fed- 
eral courts. It is an unpopular proposal among 
lawyers who defend, but the American Bar Asso- 
ciation should be wholeheartedly for the effi- 
cient administration of justice. The Association 
will have the opposition of the criminal defend- 
ers all along the line anyway. Note how they 
fight the alibi defense notice. 

The report also recommends more efficient 
disciplinary work by state and local associations. 


There must be implied in this injunction the 
integration of the state bar. Without the powers 
implied in integration state bars have accom- 
plished practically nothing and should not be 
expected to. In the larger cities much effort has 
been expended, deserving high commendation, 
but it has failed to get needed results. Lawyers 
of undeveloped conscience must be put under 
fear of certain punishment. 

All this sort of effort will help the legal pro- 
fession as well as the public, if it is prosecuted 
with sufficient energy to get results. There are 
fields of statesmanship open now to all lawyers 
which challenge them to fight and win or to 
admit professional bankruptcy. 


A Great Need Not Mentioned 


In making up its program the executive com- 
mittee has omitted, doubtless from oversight, 
one of the biggest factors, and that is court inte- 
gration. Even lawyers long ago came to look 
upon courts as local institutions. A local court 
and a local judge, answerable in no way to any 
state authority for all administrative processes. 
This view is false in law and deplorable in conse- 
quences. In a number of states courts are now 
keeping records and they are being published by 
judicial councils. In a few there is a tendency 
toward integration. Every part of the judicial 
establishment needs conscious, expert, continuing 
supervision as part of the machinery of govern- 
ment. Naturally this should be done by the 
judiciary rather than by non-responsible state 
officials. In other words, self-government by and 
for all the judges of the state on the same prin- 
ciples that the inclusive, organized and integrated 
state bar lives and thrives. 

This is an easier matter by far than creating 
an effective department of justice and an effec- 
tive prosecuting and policing system. It is likely 
to come soon from the voluntary action of a 
majority of the judges in a state, unless we are 
misled by the signs of growth in understanding 
judicial powers and responsibilities. It is the 
natural consequence of having a self-governing 
bar. It can be done under the leadership of the 
high court judges in any state, and if there is no 
judicial council the judges can create one, as 
has been done in Missouri recently. The active 
encouragement of this fundamental movement 
should be included in the A. B. A. program. 

While the ultimate idea is integration of the 
judiciary of a state the greatest single step to 
make criminal courts efficient is to give them 
unification in the larger centers. The only really 
significant step toward providing judicial reme- 
dies for crime conditions in the past generation 
was the unification of criminal jurisdiction in a 
single court in Detroit. The beneficial effects of 
this action are almost unbelievable. But the fig- 
ures are fully authenticated. This is not a very 
easy step but its advantages at least should be 
given the wide publicity that only the American 
Bar Association can command. 
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Lest there be misunderstanding it may be 
said that a unified criminal court is not one 
which has only criminal jurisdiction. Such courts 
are fairly numerous. The term means that for 
one district there is a criminal court which has 
both felony and misdemeanor jurisdiction, so 
that its single body of judges may work together 
with undivided powers and responsibilities. The 
severance of crime into two divisions is a hang- 
over from primitive conditions of living when a 
community had to wait until a real judge 
appeared to try the more serious cases, while 
those deemed not serious were disposed of sum- 
marily by a local lay magistrate. This severance 
as it exists in our cities is the most serious bur- 
den to criminal justice; it is the best friend the 
crooks possess; it has no excuse in reason or in 
economy. It is as absolutely indefensible as it is 
common. There must be abandonment of this 
silly division of the judiciary if we are going to 
have prompt and fearless justice. 

Detroit’s example, with its marvelous record, 


need not be accepted as the perfect formula. 
Such a court without strong leadership is far 
from perfect. If the chief judge is to be chosen 
by his colleagues he may be a weakling; if elected 
by the people he may be a shoddy politician. 
The best proposal originated in Los Angeles, 
and is applicable to all large court organizations. 
It is that the judicial council select from the 
body of judges one to be administrative head, 
and it might well be added that his term should 
be such as the council chooses. 

Nor is it the best plan to create one or more 
such courts in large cities as independent tribun- 
als. Far better that they should be parts of an 
integrated state judiciary, the management of 
which will be responsible for all civil and crim- 
inal courts. An interchange of judges should 
always be possible. And this problem, finally, 
like all others in our field, brings us around to 
the need for expertly chosen judges with inde- 
pendence of tenure. We might as well see the 
law enforcement problem in its entirety. 





Best Organization for Large City Court 


Judge Palmer of Los Angeles Condemns Typical Court Type as Hopelessly 
Wrong and Offers Plan of Compelling Interest 


When the fundamental factors of judicial ad- 
ministration are discussed it is not uncommon to 
hear the expression from laymen, and even from 
lawyers, that the lack of a proper organization of 
the judiciary is so prejudicial that it is a wonder 
that the service is as good as it is (where it is 
good). And it is a wonder that the political 
science teachers of the country, said to be the 
most numerous body of teachers in our colleges, 
with their vast amount of exploration, have not 
done something. It should be a simple problem 
for them. While a few of them have shown 
interest the general attitude appears to be one 
of timidity or lack of interest. 

This article is intended to deal with the tough- 
est part of the problem—the courts of the large 
cities. Until recently virtually all such courts 
have been run on the go-as-you-please plan, to 
quote William Howard Taft, who often displayed 
his interest in the subject. Of late there have 
been instances, notably in Detroit and Los An- 
geles where the metropolitan courts have devel- 
oped efficiency without organic change except 
what they have devised and accepted voluntarily. 
It is an encouraging fact that the judges in these 
courts have taken stock of their problems and 
submitted to administrative direction. It should 
prove the forerunner of more general knowl- 
edge on the subject and of serious efforts to shape 
the city courts for efficiency and economy of 
effort. Probably then it will be found that the 
constitution does not stand in the way, so far 


as organization is concerned though it is a barrier 
often to changes in judicial selection and tenure. 
One of the forces for progress is the publication 
of reliable statistics, the work of judicial coun- 
cils. There are city judges who can bamboozle 
the public with the aid of the newspapers, but this 
is increasingly difficult where statistical records 
are kept. There comes to mind the instance, 
some years ago, of a Chicago judge who was in 
his dotage, and virtually bereft of memory. He 
would publish a statement of the hundreds of 
cases he had disposed of each year, not men- 
tioning the fact that they were pro confesso 
judgments. 

If the reader of this article was faced with 
the problem of organizing a city bench of fifteen, 
thirty or fifty judges, what would he choose? 
The American Judicature Society, being familiar 
with the great success of the Municipal Court of 
Chicago, tackled the subject some years ago. It 
noted the need for specialization in each of a 
number of fields, and in a large court these five 
divisions are conspicuous: criminal, civil jury, 
civil non-jury, chancery and probate, divorce and 
juvenile. There would be subdivisions of some 
departments, but at any rate each department, or 
division, should have an administrative head. It 
is presumed that administration would require 
only a small part of the time of the presiding 
judges. There would need be, naturally, a chief 
justice, who, with the heads of divisions would 
constitute a judicial council. The powers of the 
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council would be absolute as to administration 
unless their court was made part of a unified state 
system. It was proposed that every judge should 
have complete jurisdiction, civil and criminal and 
as to chancery, but there could be, if desired, 
a class of junior judges who would receive less 
than full pay. With this arrangement every 
judge could completely litigate every matter as- 
signed to him. The entire force would consti- 
tute a body capable of being directed to any 
field of litigation most calling for immediate 
attention. Such a court would be highly respon- 
sible. 

The largest single court of complete trial juris- 
diction is the superior court of Los Angeles Coun- 
ty, with fifty judges. Since there is a prospect 
that the California legislature may deal with court 
organization before long, Judge William J. Palmer, 
of the Los Angeles bench, has made suggestions 
as to the ideal organization for his court. (L. A. 
Bar Assoc. Bulletin, March 15, 1934). His plan 
appears to be wholly original. It is, however, 
fully in accord with political organization in some 
other branches of government. It is so close to 
organization in the commercial and _ industrial 
fields that it should be easy for any one to under- 
stand it at a glance. 

In a few words Judge Palmer believes that 
the best court would be one entrusted to a small 
body of judges, who would provide for the admin- 
istration of justice in their jurisdiction in much 
the same way that a board of directors manages 
a corporation. Perhaps a good analogy would be 
found in the typical school board, or board of 
regents, or library board. 

Judge Palmer suggests that twelve judges con- 
stitute the permanent court which now has fifty, 
and that they be requested to meet all needs 
through authority to shape procedure and to em- 
ploy such assistants as are needed. In this pro- 
vision for employing assistants we have something 
so unknown, virtually, in the judicial field, that. 
it may stagger some readers. But we have been 
moving toward this thing with some rapidity in 
the past two years, notably in Massachusetts, 
Oklahoma, and Los Angeles. That referees should 
be used extensively to enable the supreme court 
of New York City to clear its calendars was 
recommended recently by the Commission, and 
may already be permissible by a new act. 

Lawyers want to know their judges, but in a 
large city they cannot possibly know very many 
except by hearsay. Their objections are more 
valid in respect to referees and pro tem judges 
appointed ad hoc; under Judge Palmer’s proposal 
the system would be flexible, if not fluid, but still 
there would doubtless result a longer tenure on 
the part of associate judges than there has been 
among the present judges of the Los Angeles 
superior court. But it is best to let Judge Palmer 
explain his system in his own words. 

“Contemplating now only the superior court, 
of which I am an officer, and expressing only my 
personal thought, candor compels me to answer 
that the ‘system’ is cumbersome, expensive and 
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time-wasting. . . . It strikes me that the ‘system’ 
despite which our court hobbles through its work, 
is rather novel and runs contrary to ancient prin- 
ciples, the soundness of which have been proved 
true by time. 


Unorganized Responsibility 


“I know of no other institution that could 
survive, let alone achieve a reasonable degree of 
efficiency, if it were wholly lacking in organized 
authority and responsibility as is the case with 
our local judiciary, through no fault of any of 
its members, but because of the system. Cer- 
tainly no private business, no institution that has 
to meet competition and survive through the ef- 
fectiveness of its own efforts, could succeed under 
such a condition. 

“We have fifty judges, each a king in his own 
right, no one under the authority or direction of 
another, no one under the leadership or guidance 
of another, each enjoying an autonomy that 
privileges him to determine his own working 
hours, his own manner of work, his own policies, 
his own period of vacation, his own efforts (if 
any) to improve the quality of his work, and of 
course his own rulings. We are a small army, 
every member of which is a general. We have 
no privates, corporals, lieutenants or majors. We 
have no structure of distributed, coordinated re- 
sponsibility such as exists in every efficient or- 
ganization for action. I am not overlooking the 
power of assignment vested in the presiding 


judge. That, however, is a very limited author- 
ity. It merely permits assignment without di- 
rection. 


An Unnatural System 


“If we were serving a hundred million people, 
fifty judges would be too many, if all were on 
the same plane of authority, each autonomous and 
the group had no organized responsibility. Fifty 
judges for one court are too many to elect or 
appoint under any system and they are too many 
to constitute an effective working unit in the 
absence of an hierarchy of delegated authority. 


A Suggestion 


“At this point I shall spend no time showing 
the specific ways in which the absence of organ- 
ized responsibility in our court expresses itself in 
waste of time and energy in expense and general 
inefficiency, because those things will be pointed 
out by comparison when I set forth the advan- 
tages of the natural organization I am about to 
suggest. 

“Let me pause here a moment to emphasize 
the fact that the statement of plan which fol- 
lows is presented merely as a suggestion for 
thought and discussion. While some details are 


supplied in order to ‘picture’ the plan effectively, 
let it be clear that I assume no arbitrary or 
oracular pose in limning the imagined structure. 
The principle of organization enunciated is either 
That principle is the thing I 
Should you 


right or wrong. 
submit for the reader’s cogitation. 
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accept it as sound, any logical mind could be 
entrusted with the task of detail design and 
the results could not be far wrong. That which 
follows, in other words, is an effort to point 
the way, and may it never be said that from the 
judiciary itself has come no constructive program 
for putting its own house in order and making it 
fit for the new day. 


A Natural System 


“I propose that the superior court of Los 
Angeles County be composed of twelve executive 
judges, each to have the title ‘judge of the 
superior court’ and as many associate judges as 
may be needed from time to time to enable the 
court to accomplish its work with reasonable 
dispatch. By what manner the twelve judges 
would be selected is a question with which I 
am not here concerned. Each executive judge 
would appoint his own associates, to serve subject 
to the will of the appointing judge—the number 
and personnel of such appointments to be con- 
firmed by the Judicial Council. The twelve 
judges would act as a board of directors, admin- 
istering the duties of the court, and would divide 
the work of the court among them. One of their 
number would be chosen by them as presiding 
judge or chief magistrate and he would be vested 
with managerial authority. 

“No precedent or tradition would stand in 
the way of his serving longer than one term 
should the majority of the executive judges de- 
sire him to do so. Three of the judges would be 
assigned to the Appellate Department, and among 
the other nine the remaining work of the court 
would be distributed. Each of these nine judges 
would be not only a judge, but a departmental 
executive. Imagine the plight of a business exec- 
utive who couldn’t appoint his own aides and 
direct their work! 

“The judge would be the chief of his staff, 
composed of himself and his associates. He 
would order the hours of work of his associates 
and approve a schedule of vacations for himself 
and his associates; he would establish the policies 
to be followed by his staff; instruct his aides in 
the manner of holding court; be available for 
consultation with any assistant on any question 
that might arise; call staff meetings for general 
discussions of important and perplexing questions 
presented in the court of any of them; sit in 
with any associate to hear a motion or other 
matter should the proceeding be of unusual im- 
portance or difficulty and the chief’s presence 
desired—in general, he would manage his di- 
vision of the court and his staff as a business 
executive manages the work of his organization. 
Each judge and his staff would constitute one 
department of the court and normally a case 
would remain to its conclusion and for all matters 
in the department where it originated. 


Many Advantages 


“What are the advantages of the proposed 
system? They are many, each of importance, and 


all tending to the one desired end—a more effi- 
cient court. 

“First: The plan would make possible the full 
utilization of the wisdom, experience and ability 
of those who may now or hereafter be in the 
first rank of judicial qualification. It would 
make possible that utilization because whereas 
under the present system those judges are just 
independent judges with no power to train or 
develop other judges or direct their work, under 
the proposed plan they would be executives with 
authority to put into effect, not only through 
their own service but also through the work of 
their associates, their ideais, principles and meth- 
ods of judicial administration. It often has 
been said that every great institution is but the 
lengthened shadow of some great individual. 
There is truth in that statement. The proposed 
plan would lengthen the shadow and extend the 
influence of the able judge. 

“Second: With three-fourths of the acting 
judges under direction, and responsible to a 
superior officer, nothing except the utter incom- 
petence of the executive judge could stand in 
the way of a maximum of accomplishment. 

“Third: The plan would provide a method 
whereby the aspirant to judicial office could be 
trained for the task under the immediate counsel 
and guidance of an experienced teacher-judge, 
rather than be thrust alone into the full respon- 
sibilities of judicial duty as at present. What 
would happen to a business institution if there 
were no one to instruct and guide a new employe 
as he entered upon his duties? Yet we send 
men into the vitally important office of judge 
of the superior court without a soul having any 
responsibility for educating the new employe in 
his duties. 

An Elastic Organization 


“Fourth: The system would have elasticity. 
The number of associate judges easily could be 
increased or reduced according to the needs of 
the calendar. No legislative action would be 
required, as at present, to give us a few more 
judges or to reduce the number. A new associate 
judge or two could be added without all the 
ballyhoo, wasted energy and political excitement 
now occasioned whenever the legislature creates 
a new judicial office and the governor takes on 
the task of filling it. The number of executive 
judges never would need to be changed. 

“Fifth: There would be no ‘pro tem’ judges. 
The executive judge could appoint an associate 
judge just for a day or two or for the trial of a 
certain case. And the temporary judge, rather 
than being alone, just another general in army 
of generals, would be a part of the small staff 
headed by the judge, under whose direction and 
counsel the temporary judge would work. 


Several Heads Better Than One 


“Sixth: While one judge would try a case, 
as at present, the litigant and lawyer would 
have, in a measure, the advantage of the knowl- 
edge and intelligence of all the judges in a 
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department—the ‘chief’ and his associates. The 
trial judge would have available to him the 
counsel and judgment of the other members of 
the staff to which he would belong. It would 
be considered perfectly proper for him to con- 
sult with them on perplexing questions of law, 
matters of procedure and judgment. 

“Seventh: Each of the twelve executive judges 
could be paid $12,000 a year, and the court 
could be run at less cost than at present. It is 
not necessary for me to here suggest what the 
compensation of the associate judges might be 
in order to make that statement true. Some of 
the work of the court does not call for super- 
ability. It would not be necessary to pay all 
associates the same. There might be a graduated 
scale of salary depending on the nature of work 
entrusted and length of period of service. It 
should be borne in mind that the associate judge 
would have the benefit of the direction and coun- 
sel of his superior, and therefore should be able 
to deliver a higher quality of service with less 
native ability than would be required for the 
same type of service from one working independ- 
ently. Furthermore, in guessing the number of 
needed associates, we must not overlook the 
strong probability of increased efficiency follow- 
ing the installation of a system of organized 
authority and responsibility. 


More Honor—More Attraction 


“Eighth: With only twelve executive judges, 
the position of judge of the superior court would 
become one of much greater honor than attaches 
to the office at present. It would be a position 
worthy the ambition of the best of lawyers. To 
be one of twelve superior court judges for the 
far-reaching County of Los Angeles would be to 
have an honor of no small proportions. The 
position would take on an importance that never 
can be possible as long as there are fifty holding 
it. Add to the greater honor, the higher salary, 
and the office should attract some of the finest 
men of the profession. With the greater influ- 
ence of the position it would become of such 
importance that much greater care would be 
used—would have to be used—in the selection 
than at present. ‘After all,’ we now say, ‘he is 
only one of fifty.’ 

“Ninth: But even with the necessity for 

greater care, the plan would simplify the prob- 
lem of judicial selection, whatever the method, 
in making possible a concentration of thought 
and effort on only twelve positions. 
- “Tenth: By having a case remain for all mat- 
ters in the department where it originated, a vast 
amount of time would be saved that is now 
lost by conflict of view and decision and lack of 
cooperation and coordination among wholly in- 
dependent judges. 


Esprit De Corps 


“Eleventh: Under the plan each judge and his 
associates would become a closely-united corps 
of workers, aiding one another, steadying one 


another and building up an esprit de corps that 
would contribute significantly to the efficiency 
and character of all. 

“Twelfth: The plan conforms to human na- 
ture. We know that in almost any group of fifty 
persons there will be a wide variety of ability. 
They will not be on the same level of qualifica- 
tion and should not be kept there arbitrarily. 
We accomplish more in any organization when 
leaders lead and followers follow, when execu- 
tives direct and cooperators cooperate. 

“Thirteenth: By concentrating responsibility 
for the administration of the court on only twelve 
persons, the public and the bar should be able 
to do what cannot now be done—direct the 
flowers of praise or point the finger of blame in 
some fairly definite direction for a good or a 
poor record of accomplishment by the court.” 


Ideal Selection Plan Afforded 


In a letter to the Editor, Judge Palmer says 
that the only criticism of his plan as published 
was as to the number of executive judges, which 
he places at twelve. It is suggested that the 
number is too large, and five, or even three, 
would be more effective. There should be at 
least five large divisions and in each of these 
several subdivisions, so five should be considered 
the least number of executives. But with this 
reduction there would be at the same time loss 
as to the very important feature referred to as 
“apprenticeship.” With a larger number the 
executive judges would perform a larger share 
of the actual trial work and be much more closely 
in touch with the associate judges. This would 
better fit them to plan their executive work. 
There is the matter also of public relations, and a 
directing staff of more than five would more 
easily carry the responsibilities involved. 

Continuing, Judge Palmer writes as follows: 

“In a quarter of a century the number of 
judges in our superior court has grown from nine 
to fifty. [There are also thirty judges in the 
Los Angeles Municipal Court—Editor]. We have 
added forty-one judges in twenty-five years. If 
we continue at that rate for another quarter 
century we shall have nearly one hundred judges 
in the one court. In groups where there is no 
organization of authority, where the component 
units all are independent, it is a sound principle, 
I think, that the group mind deteriorates in intel- 
lect, judgment, and efficiency, as the group grows 
larger. 

“One of the things that I could have empha- 
sized in my article is the unique position of a 
board of executive judges as an appointing power 
of other judges. When a governor or a presi- 


dent of any commission appoints a judge, the 
responsibility of the appointing power ceases 
with the appointment, for all practical purposes. 
When a board of executive judges appoints asso- 
ciates to work with them and under them, the 
responsibility of the appointing power just begins 
with the appointment. 


The most universal hu- 
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man motive is at work to insure wise selections— 
self-interest. The executive judge would desire 
associates who would be aides, not handicaps. He 
would desire helpers who would contribute judg- 
ment and knowledge of the law and character 
to the assets of his staff, and not be a drag 


upon it. Also by requiring each executive judge’s 
appointments to be approved by a majority or 
more of the board, uniformity of qualifications 
among associate judges could be insured, even if 
one or two ‘mistakes’ should get on the execu- 
tive board.” 





Albert Kales on Selection and Tenure of Judges 


The most productive thinking and writing on 
the subject of court unification, and especially 
in respect to large centers, until recently was 
done by the late Albert Kales, of the Chicago 
bar, one of the first directors of the Judicature 
Society. It was he who, as chief draftsman, did 
most to give form to the principle of judicial 
unification set forth in the Society’s model acts 
for organizing the judges of a metropolitan center 
and of an entire state. It was Albert Kales who 
first suggested the logic of having the responsible 
head of a city court select his associates; to this 
he appended the first provision for an eligible 
list, a proposal which is now accepted in judicial 
selection plans in a number of states. He 
finally rounded out his plans in the field of selec- 
tion by proposing that judges should continue in 
office until voted out at a periodic election, when 
there would be no competing candidates. His 
ideas concerning judicial integration and self-dis- 
cipline are even more alive now than when first 
presented. Turning back to the Annals of the Am- 
erican Academy of Political and Social Science 
(No. 141) we find an illuminating article on 
Methods of Selecting and Retiring Judges in a 
Metropolitan District, from which the following 
is taken: 

“The chief justice and the presiding justices of 
divisions should form a judicial council or execu- 
tive committee, with considerable powers over 
the way the court as a whole is run. To such a 
judicial council there should be committed the 
power to remove from office any judge, other 
than the chief justice, and to reprove, either pri- 
vately or publicly, or transfer any such judge 
to some other division of the court for ineffi- 
ciency, incompetency, neglect of duty, lack of 
judicial temperament, or conduct unbecoming a 
gentleman and a judge, for the good of the 
service, or to promote its efficiency. The power 
of removal by the council should only be exer- 
cised where written charges had been filed and 
after an opportunity had been given to the judge 
to be heard in his own defense. 

“The existence of a judicial council composed 
of the chief justice and the presiding justices of 
the different divisions of the court, each one re- 


sponsible for the way in which the work of his 
division is handled, suggests also a practicable 
way in which to stimulate efficiency at the bar, 
provide a service test for candidates for places 
on the bench, and subject the appointing power 
of the chief justice to a slight, but reasonable 
control. The judicial council should be given 
power to appoint upon an eligible list for each 
division of the court twice as many members 
of the bar as there are judges in the division. 
The chief justice in appointing judges to a place 
in any division of the court should be required 
to select from this eligible list on the occasion of 
every other appointment at least. The operation 
of such a plan wuold be to place in the hands 
of the presiding judges of divisions an express 
authority to suggest what members of the bar 
practicing before their divisions respectively 
would make satisfactory judges for each division. 
It would also operate to stimulate the efforts 
of lawyers and promote competition to secure 
places upon such eligible lists by specialization 
in practice before particular divisions. This 
would develop an expertness in the handling of 
litigation which does not now exist on the part 
of any considerable number of the bar... . 

“It is a grave mistake to suppose that judges 
exercise their judicial power in a distasteful and 
arbitrary manner merely because they hold for 
life or during good behavior. An arbitrary or 
disagreeable course of action by a judge arises 
principally from the fact that he is subject to no 
authority which can receive complaints against him 
and act upon those complaints by way of private 
or public criticism and correction of the judge. 
The best protection against arbitrary and dis- 
agreeable actions by judges is a duly constituted 
body of fellow judges who hold a position of 
superior power and authority and to whom com- 
plaints as to the conduct of judges may be 
brought and who may investigate those com- 
plaints and exercise a corrective influence. When 
a considerable number of judges in a metropoli- 
tan district are provided with a chief justice 
and organized for the efficient handling of a great 
volume of business, the means of securing the 
exercise of a corrective influence over their 
conduct at once appears.” 





No man sitting on the bench should feel that he has to owe 
anything to anybody to continue in his job.—Al Smith. 








Efficient Justice in Small Actions 


Ohio State Bar Association Approves Report Which Offers Plan for Re- 
sponsible Direction of Expertly Chosen Commissioners 


For several years the bar of Ohio has been 
considering reform in the courts of limited juris- 
diction. The movement really started when Chief 
Justice Taft held that a magistrate who could 
receive no pay for his work except in case of a 
conviction, could not render a valid judgment. 
It has been assisted to some extent also by lay 
bodies. 

The prolonged study of the subject has finally 
resulted in a plan which gives great promise. It 
will afford expert adjudication in the range of 
small cases, which affect so many citizens, and 
which are a source of shame under modern 
conditions. It will be much more economical 
than the present system. It will be flexible in 
all respects, a virtue possible only when a com- 
petent and responsible judge is given direction of 
this work. 

The proposed plan is interesting also at this 
time because it adopts to a large extent the 
theory set forth by Judge Palmer of the Los 
Angeles county superior court, presented elsewhere 
in this number; in both plans, worked out inde- 
pendently, the principle is invoked of requiring 
the responsible judge to act as an executive and 
appoint such assistants as are needed. 

The report was approved, after extended de- 
bate, at the July meting of the Bar Association, 
except as to jury waiver, which was referred back 
for further study. The committee was directed 
to see that the matter received “necessary pub- 
licity and support” and that a bill be introduced 
in legislature at the earliest opportunity. 

The plan as reported by Chairman Henry G. 
Binns is as follows: 

“The subject of unification of inferior courts 
was referred to our committee at the midwinter 
convention at Akron. Since that time the sub- 
committee has given this subject very careful 
and extensive study, having made two interim 
reports to the general committee and having had 
numerous meetings of the subcommittee. 

“The committee has reached the conclusion 
that the administration of justice in connection 
with minor litigation is costly, disintegrated and 
uncertain and that the small litigant should, as 
a matter of right, have the same brand of jus- 
tice as the great; that the justice of the peace 
court is no longer necessary, the office having 
been greatly abused, the administration of jus- 
tice to the many having been subordinated to 
the private gain of the incumbent; that the 
brand of justice dispensed in these and in the 
mayors’ courts has tended to bring the law into 
disrepute and that, therefore, the courts of the 
justice of the peace should be abolished and the 
mayors’ courts restricted to ordinance matters. 
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‘“The committee recommends the abolition of 
the office of justice of the peace and the crea- 
tion of a division of the common pleas court, 
in each county, to be known as the ‘division of 
conciliation, arbitration and minor trials,’ or, as 
the ‘division of small claims and minor offenses,’ 
and provide that the jurisdiction of the courts 
of common pleas shall extend to all civil cases, 
regardless of the sum involved or the matter in 
dispute, and to all crimes and offenses; and pro- 
vide that matters formerly within the jurisdic- 
tion of the justice of the peace and mayors’ 
courts (or within any other greater limitation 
that might be fixed) shall be assigned to the judge 
of that division, who shall be empowered, if un- 
able to attend to all matters himself, to appoint 
such commissioners, either on a regular or spe- 
cial basis, as shall be necessary, properly, effi- 
ciently, and expeditiously to do the work. 

“These commissioners shall receive fixed com- 
pensation, in no way dependent upon the dispo- 
sition of the matters before them; they shall 
be trained in the law, therefore well qualified to 
act as conciliators, to conduct arbitrations, to 
effect settlements between parties, to assist in 
formulating definite issues (somewhat after the 
‘masters’ of the English courts) to hear evidence, 
to try cases and to render decisions, which deci- 
sions, if not excepted to, or if excepted to and 
not modified by the judge, shall automatically 
become final judgments, or the basis for final 
judgment entries which the court shall approve 
and enter up. 

“Such a commissioner would be the appointee 
and representative of the judge, who would be 
responsible to the people for the qualification of 
the commissioner and the quantity and quality 
of his work, of which he would have not only 
frequent opportunity but the constant duty of 
passing upon. 

“In many of the counties, the regular common 
pleas judge should be able to attend to all the 
work of the general court and of this division 
himself, or with the help of a single commis- 
sioner. In other counties, several commission- 
ers might be required; while in some of the 
larger counties an additional judge to sit in that 
division might have to be provided for by the 
legislature, as has been done in the case of the 
division of domestic relations. 

“In this division there should be established a 
‘court of conciliation,’ as authorized by the con- 
stitution (article IV, sec. 19) and also the ma- 
chinery for ‘arbitration and award’ under the 
statute (G. C. 12148-12160). These departments 
would entail little, if any, additional expense, but 
would, if properly handled, serve to head off and 
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settle a great many controversies, thereby con- 
siderably lessening the load of contested litigation. 

“This division of the common pleas court 
would of course be a court of record, with review 
by the court of appeals, as in the case of mu- 
nicipal courts and their decisions. The munici- 
pal court should not be abolished, but its juris- 
diction permitted to run concurrently, as it fre- 
quently does today, where it overlaps with the 
common pleas court. 

“The court should, of course, make its own 
rules of procedure but, in the interest of excel- 
lence and uniformity, the various judges of this 
division should collaborate through the organi- 
zation of common pleas judges and with the judi- 
cial council in the formulation of such rules of 
court. 

“The present organization and machinery of 
the common pleas court, with an additional docket 
and some records, and, possibly in some cases, 
some slight addition to the forces in the clerk’s 
and sheriff’s offices (although much of the serv- 
ice should be made by mail) should suffice to 
take care of the additional court business. 

“The litigant of small claims or minor offenses 
in the justice courts is generally subjected to 
costs which exceed greatly those of the litigant 
of larger amounts in the common pleas courts, 
especially in jury cases. 

“Such a system should reduce the expense and 
improve the administration of law, particularly 
in respect to the small litigation and the minor 
offenses. With judges and commissioners trained 
in the law, conciliation should flourish and a 
great mass of small vexatious litigation disap- 
pear; and that which remained would be better 
tried and more justly decided, which in turn 
would tend to create and retain in the minds of 
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the people a better respect and higher regard 
for the law, the courts, and the government. 

“If this proposal meets with the approval of 
the Association, in principle, it is our intention 
to present a legislative program for your further 
attention at the mid-summer convention.” 

It is easy to be enthusiastic about the plan 
proposed. If one state should make such an in- 
telligent beginning in a field which has been sadly 
neglected by the legal profession, including the 
judiciary, the reform would be started along cor- 
rect lines and as adopted in any populous state 
would result in complete success where there has 
been growing discontent. Even in the prairie 
states the local elected and fee-paid magistrate 
is under condemnation by those who are enough 
interested to express opinions. 

In the state-wide judicature act sponsored 
some years ago by the Judicature Society the 
matter of inferior jurisdiction was taken bodily 
from the Ontario practice. It is well to refer 
to that now. In Ontario the county judge, an 
official who is appointed for indefinite tenure, 
the same as the high court judges, and who re- 
ceives ample pay and the highest official rank 
in his county, is made wholly responsible for jus- 
tice within the entire range of his jurisdiction, 
which, in civil matters, includes contract cases 
involving less than $800, and tort cases to $500. 
There are police magistrates outside of the county 
seat so that a warrant can be issued on short no- 
tice. Once a week the county judge holds court 
in designated towns and so takes care of all the 
minor matters. Inasmuch as juries are rarely 
called for when a competent judge is available 
the need for conciliation and arbitration proced- 
ure is not realized. Cases are tried informally 
and speedily and the litigants get as good service 
as those who have causes in the high court. 





Discovery as to Mental 


The usual objection which has been urged 
against the wide extension of discovery before 
trial, is the danger of perjury. If one party is 
permitted to obtain knowledge, in advance of the 
trial, of the evidence which his adversary expects 
to use, it is supposed that he will be enabled to 
prepare fictitious evidence to meet it which will 
be difficult to expose. This objection implies a 
low standard both of honesty and ability among 
lawyers. Neither assumption seems justified, for 
experience has shown that the effect of unre- 
stricted discovery is to prevent rather than to 
encourage perjury. 

One form of discovery, which is least subject 
to the conventional objection, consists of the 
physical examination before trial of person or 
property, where physical condition is an issue 
in the case. This so obviously facilitates a fair 
trial that one would expect it to be in common 
use. Such, however, is not the case. The United 


Condition Before Trial 


States Supreme Court has held that courts have 
no inherent power to order such examination 
(Railway Co. v. Botsford (1890) 141 U.S. 250). 
Some state courts have taken the contrary view 
(See 14 L. R. A. 466, and 23 L. R. A. N. S. 465). 
A few statutes expressly authorize it (Ariz., L. 
1921 Ch. 131; Mich. Ct. Rules (1931) Rule 41, 
Sec. 5; N. J. Comp. St. (1910) p. 2226; S. D., 
L. 1921, Ch. 179; Wash. Comp. St. (1922) 
Secs. 1230-1231). 

An early case in Iowa held that the court had 
the power to order a physical examination at the 
trial where the action was brought for personal 
injuries (Schroeder v. C. R. I. & P. Ry. (1877) 
47 Iowa 375). In 1933 this principle was sought 
to be extended to include the mental examina- 
tion before trial of one who was alleged to be 
incompetent. A guardian had commenced an ac- 
tion on behalf of his ward, who was an aged 
woman, to set aside a conveyance on the ground 
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that she was mentally incompetent. Every at- 
tempt on the part of the defendants to reach the 
ward for the purpose of obtaining information 
regarding her mental condition, had been 
thwarted by interested relatives. Finally coun- 
sel applied to the court for an order for a mental 
examination, relying upon the Schroeder case. 
But the order was refused, and this refusal was 
sustained by the supreme court, on the 
ground that “the right of an individual to per- 
sonal security and the exemption of his person 
and affairs from the inspection of others is one 
of the most important of the rights of citizen- 
ship, and will not be violated without clear and 
unquestionable authority” (Scott v. Seabury 
(Oct. 17, 1933), —— Iowa ——, 250 N.W. 468). 

The public, however, took a different view 
from that of the court regarding the need for 


protecting the citizen from making disclosure of 
his person or his affairs so far as they are in- 
volved in litigation. Almost immediately after 
the decision in the Scott case, a bill was intro- 
duced in the special session of the Iowa legisla- 
ture (Senate File No. 126, Nov. 29, 1933) to 
authorize by statute what the court had held to 
be contrary to public policy; it was passed by 
an overwhelming majority in both houses, and 
was promptly approved by the governor. Under 
this act the court may, before or after issues 
joined, order the mental examination of any 
person who shall, in person or by guardian or 
other representative, affirmatively plead his own 
mental disability, and upon refusal to submit to 
such an examination all such allegations shall be 
stricken from the pleadings and no evidence as 


to mental disability shall be admitted or con- 
sidered. 


Waiver of Jury in Criminal Trials 


Opinions Held by Judges, Prosecutors and Lawyers After Limited Experience 
Under Ohio Statute — Extracts from Study Made by Kenneth J. Martin 


It is significant that one of the recommenda- 
tions made by the executive committee of the 
American Bar Association in furtherance of the 
Association’s campaign in the field of criminal 
law enforcement is “giving the accused the priv- 
ilege of electing whether he shall be tried by 
jury or the court alone.” ’* 

There are probably more important steps than 
this to be taken, notably the creation of a de- 
partment of justice in every state, which appears 
to be the major recommendation; but there is 
no step so easily taken as the one which enables 
the accused in a felony case to waive jury trial. 
In ten or more states this step has been taken in 
recent years and in every instance it has proved 
to be more than a means for expediting criminal 
justice (which does not necessarily imply a large 
percentage of convictions), for it gives to the 
respondent what in Maryland from colonial times 
has been regarded as a right, and which has been 
embodied in every constitution in that state. 
There is a considerable scattered literature on 
the subject. The first thorough study of effects 
in any state is presented in a small book entitled 
The Waiver of Jury Trial in Criminal Cases 
in Ohio.? The author is Mr. Kenneth J. Martin, 
of Chicago.* The basic data were made acces- 


1. Advance Programme of 57th annual meeting, p. 36, 
IV, (a). 

2. The Johns Hopkins Press, Baltimore, 1933. This 
Journal is indebted to the publishers for permission to 
present the data appearing in this article. 

3. Mr. Martin devoted considerable time in 1928-9 to 
a study of jury trial comprehensively, which has not yet 
been published. 


sible through the facilities of the Institute of 
Law of Johns Hopkins University, under whose 
auspices—in cooperation with the judicial coun- 
cil of Ohio, the study was made. 

The most significant information obtained, in 
the author’s view, is the notable majority of 
judges, prosecutors and lawyers who favor the 
right of waiver; and, on the other hand, the com- 
paratively small extent to which the jury is 
waived in Ohio. This discrepancy arises prob- 
ably from the short background of experience in 
that state. As early as 1921 the Ohio supreme 
court ruled that a defendant could waive the 
omission of one juror and impliedly, at least, 
that he could waive the jury as a body, and 
later cases gave the opinion this express inter- 
pretation. But there was little practice in ac- 
cordance until the act of 1929 made the matter 
explicit and provided a form of waiver.* 

The limited extent of waiver in Ohio has in- 
duced the author to include in his book a chapter 
concerning the use of non-jury trial in Mary- 
land, the most advanced jurisdiction, thus afford- 
ing a comparison of the two states. The data 
which follows is taken from the precise text of 
the book, but is very much abbreviated so that it 
constitutes but a small amount, though the most 
significant, of the entire body. The information 
was necessarily obtained from the answers of 
those in a position to hold opinions. The ques- 
tionnaire was replied to by 109 judges, 82 prose- 
cutors and 400 attorneys. The attorneys from 





4. Gen. Code, sec. 13442-4. 
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whom opinions were sought were those who had 
acted as counsel in one or more criminal cases 
in the first half of the year 1930. The scope of 
the study is indicated by the headings, which are 
identical with those in the book. 


We present first the data expressing the atti- 
tude of Ohio judges, prosecutors and lawyers 
toward the procedure, and finally the figures 
showing the use of this procedure and its results 
in both Ohio and Maryland. 


Attitude of Ohio Judges, Prosecutors and Attorneys 


1. Desirability of Waiver of Jury "Trial 


(a) In general, the great preponderance of 
view is to the effect that the practice of allowing 
the waiver of jury trial in Ohio is a desirable 
procedure which should be continued. An over- 
whelming majority, 84.2 per cent, of the total 
replies favor the waiver of jury trial. 

(b) Three-fourths (75.2 per cent) of the 
judges, nearly nine-tenths (87.8 per cent) of the 
prosecutors, and an approximately equal number 
(86.0 per cent) of the attorneys favor waiver. 


2. The Effect of Waiver Upon the Criticism of 
the Bench 


(a) In general, over two-thirds of the total 
replies (68.3 per cent) hold that waiver will not 
markedly affect the attitude toward the bench. 
One-fourth (25.4 per cent) think this practice 
will increase criticism only in rare instances. 
One-tenth (9.7 per cent) check that waiver has 
not increased criticism. One-third (33.2 per cent) 
check that waiver of jury trial will not result in 
increasing criticism. 

(b) The total number in all three groups who 
think there is serious danger of the waiver of 
jury trial increasing criticism of the bench is 
only slightly larger than the number who think 
it will decrease criticism. 


3. Advisability of a Check Upon Waiver 


(a) The proportion (48.2 per cent) in favor 
of placing some limitation upon the defendant’s 
right to waive a jury trial is almost identical 
with the proportion (49.3 per cent) opposed to 
placing any limitation upon the right to waive a 
jury trial. 

(b) One-fourth (25.4 per cent) of the total 
replies favor giving the state the right to object 
to the waiver of jury trial; another fourth (22.8 
per cent) favor giving the judge that privilege, 
while one-half of the replies (49.3 per cent) op- 
pose both provisions. 

(c) A considerable difference exists in the 
attitude of the three groups on the desirability 
of placing a check upon the defendant’s right 
to waive a jury trial. Nearly two-thirds of the 
judges and prosecutors favor some limitation on 
the waiver of jury trial, while a majority of the 
attorneys (57.0 per cent) definitely oppose it. 


4. Extent to Which Three Judges 
Should Be Used 


(a) The replies, in general, are very much in 
favor of allowing the trial judge assistance in the 


disposal of cases of major importance. A large 
proportion (80.4 per cent) are in favor of 
allowing the court the right to call in other judges 
to sit with him in cases involving the death 
penalty. Three-fourths of the prosecutors (75.6 
per cent), four-fifths of the attorneys (80.7 per 
cent), and a slightly larger proportion of judges 
(82.6 per cent) favor this provision, while a 
large proportion of all three groups are in favor 
of granting to the trial judge the privilege of 
calling in aid in other important cases. 


5. Factors Which Cause the Waiver 
of Jury Trial 


(a) The reputation of the judge (his person- 
ality and disposition) is considered by a large 
proportion of all replies (57.7 per cent) as the 
most important factor affecting the waiver of 
jury trial. The fear of the effect of popular 
prejudice upon the jury, checked by 45.2 per 
cent of the replies, and. the desire to avoid the 
uncertainty of the verdict of the jury, checked 
by 41.8 per cent, are also listed as very important 
factors causing waiver. The make-up and caliber 
of the jury panel (36.1 per cent), and the atti- 
tude of individual attorneys toward the desir- 
ability of trying cases before a judge or jury 
(33.8 per cent) are considered of importance. 
Three factors are checked in one-fourth (approx- 
imately 25.0 per cent) of the replies: the belief 
that a single judge will be less likely to inflict 
the death penalty than the jury, the hope that 
the sentence will ke shorter if the case is tried 
to the court, and the desire to submit evidence 
favorable to the accused which might influence 
the sentence without securing the disfavor which 
might result from putting the state to the expense 
of a jury trial. A small number (11.7 per cent) 
indicate that the jury is waived because the 
attorney appointed by the court desires to save 
himself the time and bother required by a 
jury trial. 


6. Type of Cases in Which the Jury Is Waived 


(a) A large proportion (50.6 per cent) indi- 
cate that the jury is waived in the trial of cases 
which have aroused community anger. In two 
other instances there is indication that the jury 
is waived in cases involving prejudice; in cases 
in which there has been considerable newspaper 
comment (37.1 per cent), and in cases involving 
sex offences or other revolting crimes (35.8 per 
cent). A somewhat larger number indicate that 
the jury is waived in cases in which the defend- 
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ant is innocent or has a strong case while the 
State has a weak one (39.9 per cent) and in 
cases in which the defendant is seeking the ad- 
vantage of a technical legal defense (37.4 per 
cent). Others indicate that the jury is waived 
in cases in which the attorneys feel that the 
accused is guilty but refuses to plead guilty 
(27.6 per cent), and in cases in which the de- 
fendant has a known bad record (26.5 per cent). 
Approximately one-fourth of the replies (23.5 
per cent) check that the jury is waived in cases 
in which the accused or his attorney are friendly 
with the judge or hope to bring pressure to bear. 


7. Advantages and Disadvantages of Waiver 


(a) A very small proportion (4.9 per cent) 
check that the waiver of jury trial is simply a 
device which makes it easier for those accused 
of crime to escape justice. A somewhat larger 
number (15.9 per cent) indicate that the oppor- 
tunity given the defendant to choose the form 
of trial which he thinks best places the state at 
a disadvantage. One out of every nine (11.5 per 
cent) holds that a trial without a jury does not 
properly safeguard the larger interests of the 
people of the state. One out of every five (19.5 
per cent) indicates that the waiver of jury trial 
increases the opportunity for political influence. 
An approximately equal proportion (18.1 per 
cent) check that the opportunity to waive a jury 
may jeopardize the rights of ignorant and indi- 
gent defendants. On the other hand, over one- 
third (39.9 per cent) believe that the right to 
waive the jury is an advantage to both the ac- 
cused and society. 


(b) The percentage checking the advantages 
of waiver is very much larger than the percentage 
checking the disadvantages of the practice. A 
large proportion of the replies emphasize that 
the waiver of jury trial decreases the expense 
involved in the trial of a criminal case (63.1 per 
cent), and that waiver speeds up the court and 
makes possible a more immediate trial of cases 
(60.1 per cent). A somewhat smaller number 
indicate that as a result of waiver the judge 
takes a greater part in causing the parties to 
bring out the vital issues of the case (56.5 per 
cent), and that the attorneys conduct non-jury 
trials in a spirit of helpfulness to the court (47.2 
per cent). 


(c) A fairly large proportion of the replies 
check that the practice of waiving a jury alters 
the procedure of the trial. The waiver of the 
jury eliminates the time taken to select the 
jury (50.3 per cent), the evidence is sub- 
mitted in a more concise form in a non-jury 
case (46.7 per cent), the opening statements 
are omitted or greatly curtailed and the closing 
addresses of the attorneys are shortened (40.8 
per cent); the arguments in regard to the facts 
involved are curtailed (39.1 per cent), the num- 
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ber of objections made to the admission of evi- 
dence is cut down and the amount of testimony 
heard is increased (36.0 per cent), and the num- 
ber of appeals and reversals are less in non-jury 
trials (32.8 per cent). 


8. Effect of Waiver Upon the Length of Trials 


(a) Approximately nine-tenths (88.6 per 
cent) of the replies indicate that the waiver of 
jury trial reduces the time taken to try cases. 


9. Effect of Waiver Upon the Work of the 
Prosecutor and the Duties and Re- 
sponsibilities of the Judge 


(a) One-tenth (9.8 per cent) of the prose- 
cutors indicate that the waiver of jury trial 
greatly facilitates their work. A much larger 
proportion (40.6 per cent) reply that waiver 
facilitates the work of the prosecutor. One-fourth 
(23.2 per cent) comment that the waiver of jury 
trial is entirely without effect upon their work. 
An approximately equal number failed to answer 
the question. 

(b) The replies of the judges show a much 
different situation. One-tenth (10.1 per cent) 
of them indicate that waiver of jury trial greatly 
increases the duties and responsibilities of iheir 
office. Over one-third (39.5 per cent) of the 
judges state that waiver increases their duties 
and responsibilities. One-seventh (15.6 per cent) 
check that waiver increases the duties and re- 
sponsibilities of their office only to a small extent. 
One-sixth (17.4 per cent) indicate that waiver 
does not influence the duties of their office, while 
one-fifteenth (6.4 per cent) allege that waiver 
decreases the duties of their office. 


10. Extent to Which Judges Object to the 
Responsibilities of Waiver 


(a) In general, the replies indicate that the 
judges of Ohio are willing to accept the duties, 
with the possible exception of homicide cases, 
which the waiver of jury trial places upon them. 
Only 1.0 per cent of the judges seriously object 
to the burden and responsibility which the waiver 
of jury trial involves. One-tenth (9.2 per cent) 
object only to the responsibility of trying homi- 
cide cases. One-fourth (27.5 per cent) indicate 
that they do not like the responsibility which 
the waiver of jury trial places upon them, but 
that they are willing to accept it as a part of 
their duty as judges. A larger proportion (42.0 
per cent) check that they do not object to the 
additional responsibility which results from 


waiver. One-twelfth of the judges (8.3 per cent) 
comment that the waiver of jury trial does not 
seem to make any difference in their work and 
they have no reaction toward it. One-twentieth 
of the total (5.5 per cent) state that they wel- 


come the opportunity to try felony cases with- 
out a jury. 
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Use and Results of the Waiver of Jury Trial in Ohio and Maryland 
During the Years 1930-1931 


1. Extent to Which Non-Jury Trial Is Used 


(a) In Ohio, 17.8 per cent of all felony cases 
tried are without a jury, while 82.2 per cent are 
tried by a jury. In Maryland, 85.7 per cent of 
all trials are to the court, while only 14.3 per 
cent are jury trials. 


(e) The larger counties of Ohio show wide 
differences in the use of waiver. The range is 
from zero in Montgomery County to 46.1 per 
cent in Scioto. 


(f) The various jurisdictions in Maryland 
show wide differences in regard to the use of 
jury and non-jury trial. Over nine-tenths (94.0 
per cent) of all cases in Baltimore City are tried 
by the court, while two-thirds (66.3 per cent) of 
the cases in the counties are tried by the court. 


2. Type of Offense in Which the Jury Is Waived 


(a) In Ohio, a non-jury trial is used the least 
in murder, manslaughter, burglary and larceny 
cases, and the most in sex offenses, offenses 
against the family, and liquor cases. 

(b) In Maryland, a non-jury trial is used the 
least in murder, manslaughter, liquor, and assault 
cases, and the most in burglary cases, offenses 
against the family, and auto theft cases. 

(c) In general, the returns would seem to 
show that the class of offenses in which a non- 


jury trial is used differs from jurisdiction to 
jurisdiction. 


3. Number of Convictions and Acquittals in 
Jury and Non-Jury Trials 


(a) In Ohio, 71.8 per cent of all cases tried 
without a jury resulted in convictions, while 
only 67.7 per cent of the jury trials resulted in 
convictions. 

(b) The number of convictions in court trials, 
as compared with jury trials, is especially high 
in the urban counties. The method of trial has 
much less effect upon the result in the rural 
districts. 

(c) The proportion convicted of a lesser of- 
fense is slightly greater in court trials than in 
jury trials. The number convicted of a lesser 
offense in court trials in the eight large counties 
is much larger than the number convicted of a 
lesser offense in jury trials. In the rural counties 
the jury is more inclined to find the accused 
guilty of a lesser offense than is the judge. 

(d) In Maryland, 65.1 per cent of the court 
cases resulted in a conviction, as compared with 
65.5 per cent of the jury cases. 


4. Effect of Waiver Upon Criminal Procedure 


(a) The number of pleas of guilty is less, 
and the number of trials greater, in Maryland 
than in Ohio. In Maryland, less than half (44.5 
per cent) of the cases are disposed of by pleas 
of guilty; in Ohio, over two-thirds of the de- 
fendants (67.8 per cent) are convicted as a result 
of a plea of guilty. On the other hand, 45.4 per 
cent of the cases which are indicted go to trial 
in Maryland, while only 15.2 per cent of such 
cases are tried in Ohio. 





The Work Done by Judicial Councils * 


Kansas 


The Seventh Annual Report of the Judic‘al 
Council of Kansas was made to the Governor 
on December 1, 1933. As with the Sixth Re- 
port this was issued serially—Part 1 in April, 
Part 2 in July, and Parts 3 and 4 in one pamphlet 
in December, in 176 pages, of which the last 
36 are tables. 

The April part sketched the course of events of 
concern to the Judicial Council. Articles by 
members and others considered judicial problems 
arising out of the economic depression, particu- 
larly in foreclosure of mortgage such as morato- 
rium and equity power as to the period of re- 


*Under this title the Journal has reviewed the reports 
made by judicial councils in recent years. The assistance 
of Hon. J. C. Ruppenthal, secretary of the Kansas Ju- 
dicial Council, is gratefully acknowledged. The ninth 
report of the Massachusetts Judicial Council was reviewed 
in the February number under the title: Bay State 
Courts in Serious Condition. 


demption. New legislation of 1933, about 30 
acts, of the Kansas legislature, was summarized, 
as to courts, procedure and attorneys. 

Chief among these are: A new and flexible pro- 
vision for choosing judges pro tem in the dis- 
trict court (general jurisdiction) therein provid- 
ing for election by ballot of all members of the 
state bar present, and vesting in the judge so 
chosen full power to go on with all matters before 
the court; stay of execution on appeal; declara- 
tion of equity power in foreclosure. 

A suggested redraft of probate law sets out 
general provisions, and particularizes as to es- 
tates of decedents, minors, imprisoned convicts, 
and others under legal disability; also adoption of 
minors. 

The July part, 45 pages, is devoted wholly to 
a synopsis of the state supreme court decisions 
on eminent domain and condemnation. This is 
a special study with a view to thorough revision 
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of the entire condemnation law. Whether to 
make the exercise of eminent domain adminis- 
trative or judicial is still an open question with 
the committee. 

The December part publishes the schedule of 
motion days each month in 1934 (excepting July 
and August) in each of the 105 counties, for the 
district courts therein. Summaries are given of 
the work in 1932-33 (July 1 to June 30) by the 
supreme court, and by district courts by districts 
and for the state as a whole. 

A series of seven tables closes the report. 
These are substantially a continuation of court 
data begun in 1927 and extended year by year to 
date, with the omission of 1931-32 when no 
statistics were assembled as no reports were 
called for from courts because of cutting public 
expenses of the state and the counties. 

In less than seven years, six sets of tables 
have been published. They have been on a 
general plan of division of cases into criminal, 
divorce, and other civil. Each of these three 
divide into cases disposed of in the preceding 
year, and cases pending on July Ist of the year 
of report. 

Besides these tables for courts of general juris- 
diction, there have for some years been tables 
as to probate courts, county courts, city courts, 
juvenile courts and justice of the peace courts. 
Police courts of the several units of denser popu- 
lation organized as “cities,” have not been in- 
quired into, and no data is available. All county 
courts from the first organization of such in 
1923 to July 1, 1929 have been exhaustively 
tabulated as to their activities by nature and 
by number. 

Rhode Island 


The Seventh Annual Report of the Judicial 
Council of Rhode Island was made to the Gov- 
ernor, December, 1933, in 23 pages. Twelve 
previous recommendations had been adopted: 
adding a justice to superior court; making dis- 
trict judges available for temporary service in 
the superior court; claim for civil jury trial in 
writing; changes in pleading; waiver of jury in 
criminal cases; summary judgment; rule making 
power of courts; costs of transcript shared by 
litigants. The change in claim for civil jury 
increased trials without jury from one per cent 
to 28 per cent of the total cases. 

Recommendations not adopted are: entry (or 
filing) fee of $5 in superior court; jury fee of 
$10 for trial by twelve jurors; civil trial by jury 
of six when desired; examination of adverse party 
prior to trial. 

Subjects reported without recommendation: 
incorporation of the bar; jurisdiction of supreme 
court in appeals and miscellaneous cases. 

Litigation has fallen off both in trial courts and 
appeals. Small claims however increased under 
new permission. In late years litigation has in- 
creased out of all proportion to the population 
growth, as is shown in a series of tables. 

New recommendations are: to permit transfer 
of cases from law to equity, and from equity to 


law, as may best promote justice with economy 
and dispatch; a draft of a rule to effect this 
change is submitted to the justices of the supe- 
rior court. 

An appendix of nine pages, “Statistics of the 
court,” is prefixed by an illuminating reason for 
such data: 

“Judicial business needs an annual stock-taking 
just as much as any financial or mercantile busi- 
ness. Many of the projects for remedial legisla- 
tion would disappear if actual comprehensive 
facts could be known. Continental countries have 
had judicial statistics for nearly half a century. 
They are a prerequisite to sane progress in the 
administration of justice in this country.” 

Ten tables cover a variety of features of litiga- 
tion, and in general give a synoptic view by 
decades, 1910, 1920 and 1930, and annually there- 
after. Such are “litigation in the courts,” su- 
preme, superior and district; comparison of popu- 
lation and the litigation of three kinds of courts; 
cases pending, entered (or filed) and heard in 
the supreme court. Disposition of these so heard 
is not stated. 

Statistics of the superior court for Providence 
and Bristol counties are given by decades and for 
the last four years. A survey of jury cases in 
these two counties shows a fluctuation of cases 
over two and also over four years v!d, not falling 
below two per cent nor rising to 23 per cent. 
Newport, Kent and Washington counties have 
annual figures beginning in 1928. 

These tables are not wholly comparable as the 
district court data are for calendar years, while 
supreme and superior courts are reported for 
a year from October to October. 


New Jersey 


The Judicial Council of New Jersey in 79 
pages made its Fourth Annual Report, Dec. 15, 
1933, to the governor. The brief report occupies 
one-fourth of the pamphlet, and the rest consists 
of court data, chiefly criminal. 

In a summary of work accomplished is noted 
passage of a bill by the legislature relieving su- 
preme court justices from holding courts of oyer 
and terminer in counties below 300,000 popula- 
tion; also saving expense in appeals from dis- 
trict courts by permitting typed instead of printed 
copy of the record below before a single justice 
of the supreme court. Each of these measures 
had been recommended last year. 

Recommendations as to the court of chancery 
were made in the third report. The chancellor 
appointed a domestic relations division. Twelve 
advisory masters suggest orders and decrees in 
all litigation involving domestic relations status. 
A new rule was prescribed. Congestion has 
thereby been relieved. 

Again it is urged that appointment of standing 
advisory masters be upon a bi-partisan basis, and 
that such masters be precluded from practice of 
law and given thereby a standing similar to sev- 
eral classes of present judicial officers. The re- 


quirement of a deposit of $60 in all divorce cases 
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is strongly deplored as a requirement not found 
in any other class of cases legal or equitable, and 
tolerable only because of lack of legislative pro- 
vision to pay for reference. 

The legislature acted on the Council’s recom- 
mendation that county probation officers may be 
used by the courts for custody of infants pen- 
dente lite. Provision was made by the chancellor 
for at least one vice chancellor to sit in Newark 
during August. This met hearty bar approval. 

Last year’s recommendation of “mobilization 
of the judges of civil courts” resulted in assign- 
ments by Chief Justice Brogan, of common pleas 
judges to try supreme and circuit court cases. 
As a result 116 issues per week per judge were 
disposed of in Essex county. 

Extensive nullification of law against drunken 
drivers by technicality of appeals from lay 
judges, was by reason of the Council’s recom- 
mendation, met by passage of two apt bills by the 
legislature. 

Small claims were limited in district courts 
to actions on contract. Unwarranted use of 
upper courts has been discouraged by denying to 
plaintiffs recovery of costs in actions that might 
have been brought in the district court. 

Against this fine record of accomplishment and 
progress need be noted that measures recom- 
mended every year of the Council’s existence to 
improve the method of selecting jurors failed 
again of enactment. Effort .to make district 
courts county courts and for payment by coun- 
ties got through the house only. So with a bill 
to deny a jury unless demanded by return day. 
Also limiting jurisdiction of justices of the 
peace where actions are cognizable in district 
court. An attempt to limit issue of executions 
in tort actions failed; also for the chief justice 
to assign other common pleas judges to substi- 
tute for absent judges. Bills for vice chancel- 
lors and for expert evidence also failed. 

Previous recommendations were renewed as 
to division of labor between appeals and su- 
preme court work by the justices of that court. 
Again it is recommended that handing down de- 
cisions be delayed to the Monday preceding the 
respective three terms per year. 

The Council recommends six full time supreme 
court commissioners to do several classes of 
work, and to eliminate a referee’s fee which is 
now a serious obstacle to reference of many 
matters. It urges an administrative head of 
common pleas courts, in part to avert jockeying 
for position, judge, courtroom, and so forth. 

Organization of district courts for administra- 
tion is again advised. In first class cities dis- 
trict judges should be full time and be pro- 
hibited to practice law; small cause courts should 
be eliminated in first and second class counties. 

A thorough going examination of all constitu- 
tional and statutory provisions in the United 
States relating to juries is under way, including 
court decisions thereunder. This study will be 
presented to the legislature later. 

New recommendations are that trial courts 


should have power to consider errors of law 
or rule or motion for new trial. Better means 
of discovery are urged, and reference is made 
to the excellent study by the Judicial Council 
of Michigan in 1932. Bills will be offered by 
the Council for these purposes and on summary 
judgment and reference. It is noted that some 
counties are not able to pay their common pleas 
judges and it is recommended that the obligation 
be taken over by the state. 

Tables of criminal data in the third report are 
continued in the fourth. A representative of the 
Institute of Law visited each county to tally the 
cases. The numerous tables conform closely 
to the standard adopted by the U. S. Bureau 
of Census in its general crime survey for 1932 
and for 1933. 

In these tables the calendar year is taken as 
the period to be covered. Offenses follow the 
federal classification. The two large divisions are 
on procedural outcome, and treatment. Totals 
for the state are in turn shown in distribution 
among the several kinds of courts, and also by 
counties. The state figures are therefore readily 
comparable with federal figures as well as with 
those of all states that use the standard classi- 
fication as to crime. 

Civil cases are included in tables of cases listed 
for trial at fall term by counties, by decennial 
years 1900 to 1930 and annually thereafter, and 
also as to cases started in district courts. Data 
for supreme court circuits use a year from fall 
term 1932 to August 1, 1933. 

A conclusion of the Council is that amendment 
of the judiciary article of the state constitution 
is necessary to “bring our courts in line with the 
necessities of business and system in the twenti- 
eth century.” 


Michigan 


The Fourth Report of the Judicial Council of 
Michigan consistently pursues its course of ap- 
pending invaluable monographs to the general 
report. In the 172-page report of May, 1934, 
there follows, after 52 pages of general matters, 
including 40 pages of tables, a discussion by 
Prof. E. R. Sunderland, University of Michigan, 
of the “Types of Controversies in which Declara- 
tory Judgments have been rendered,” a digest 
of American cases; also four pages of careful ap- 
praisal by the same authority, of the “Efficiency 
of Justices’ Courts in Michigan.” 

The formal report by the Council opens with 
a consideration of needed procedure for condem- 
nation of property in Michigan, and the consti- 
tutional requirement that both necessity of taking 
and the value must be determined by a jury or 
a board of commissioners. At present the jury 
is judge of both facts and law. 

Better methods for discovery before trial 
are urged. The docket congestion of the supreme 
court has greatly decreased, and the Council be- 
lieves no immediate danger exists of an early 
repetition. 

The collection and publication of judicial sta- 
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tistics is valued. The clerks of courts who have 
aided are warmly commended. Continued de- 
cline of new business of trial courts is noted for 
1933. There was 12 per cent decrease in num- 
ber of cases from 1932. Similarly the decline 
in number of cases disposed of by the courts 
was 18 per cent. In Detroit the use of visiting 
judges fell from 2028 days to 592 days in suc- 
cessive years 1932 and 1933. 

The fact that Michigan was the first state in 
the Union to enact a general declaratory judg- 
ment statute (1919) and the only state in which 
such an act was held unconstitutional, stimulated 
inquiry into declaratory judgments as indicated 
above. A later act, held constitutional, offers 
great opportunity for quick, inexpensive litiga- 
tion in advance of damage or loss. 

The “Efficiency of Justice’ Courts” is part of 


How Bar May 


In a number of states the organized bar is 
endeavoring to exert a helpful influence in re- 
spect to judicial selection. This implies advising 
the voters, or the governor in case of appoint- 
ment, of the opinion of members expressed by 
a formal vote. There are various ways of ascer- 
taining bar opinion as to candidates as well as 
ways of informing the voters. But one para- 
mount principle is involved, and that is that the 
selection of candidates to be recommended must 
be by an entirely impersonal procedure. The 
plan must be so developed and so operated that 
no judge can ever feel that he owes a debt to 
any practitioner, and no practitioner can ever 
assume to have any claim for favors from a 
judge. 

There is one jurisdiction at least where this 
principle has not prevailed. The officers of the 
bar association in this instance take so large a 
part in influencing member voting that judges 
recommended and elected can readily suppose 
that an obligation of gratitude has been created. 

It is not such a simple matter to work out a 
scheme. Plans submitted to the Minnesota State 
Bar Association for consideration at its next 
meeting may be of assistance in other states. The 
Bench and Bar of Minnesota, official publica- 
tion, carries the full text of the proposal in its 
issue for January, 1934, as submitted by Mr. 
Joseph E. Brill. 

The work is to be done by a “judiciary com- 
mittee” composed of association members elected 
in the various judicial districts and serving for 
five years. No member shall serve for two con- 
secutive terms and all judges and candidates for 
the bench are ineligible. They may never con- 
fer with candidates or prospective candidates in- 
dividually, but leave that to meetings of the 
committee. They are enjoined to make their in- 
vestigations judicial in character and their de- 


a report of last year by a Commission of In- 
quiry into Organization and Cost of County and 
Township government. 

Owing to lack of any appropriation from the 
state, the Judicial Council of Michigan acknowl- 
edges deep obligation to the Lawyers Club of 
its state university in providing funds for all 
special studies of the Council since its creation, 
the time of the secretary, and the collection, as- 
sembling, and publication of data, and of circu- 
lating its annual reports. 

The tables, continued as in former years, single 
out seven items which are noted for each county, 
both for the entire year 1933, and subdivided 
into quarters, as to the circuit courts. The re- 
ports for three years in succession give a basis 
for comparative tables on several features.— 
J. C. Ruppenthal. 


Advise Voters 


liberations shall be secret. Their conclusions 
shall be made public as to justices in office and 
persons recommended for the supreme bench; 
and information shall also be given concerning 
lawyers adversely passed upon who continue to 
be candidates. 

In passing upon prospects the committee shall 
“give due consideration to the desirability which 
is hereby recognized, of elevating a judge from 
a lower court to a higher court in all cases where 
such judge is substantially as well suited for 
elevation as a lawyer not on the bench.” 

When the selections are made the committee 
shall prepare a ballot with the names, addresses 
and photographs of approved candidates and a 
statement of their qualifications. Opportunity 
shall be given for the addition of names to the 
ballot by petition and the committee’s recom- 
mendations concerning these candidates shall also 
be on the ballot. The committee shall also wel- 
come the submission by the governor of candi- 
dates, and shall pass upon such aspirants. 

Provision is made for certifying the result 
of the bar vote, which is to be by State Bar As- 
sociation members and all other lawyers, to the 
governor in cases of appointment, and of pub- 
lication to advise the voters in cases of election. 
There are also provisions to meet varying con- 
ditions. It is proposed, for instance, that an 
incumbent on the supreme bench shall have no 
opponents on the ballot unless his name is sub- 
mitted to the bar with an adverse report, and 
the vote of the bar sustains the committee. 

It will be seen that a safe plan inevitably in- 
volves a lot of machinery and more expense than 
some state associations could afford. Not to 
provide needed safeguards is pretty sure to dis- 
credit the undertaking. If the voters do not 


learn to distrust bar recommendations which are 
not founded on impersonal study the lawyers at 
Any such plan is certain to be scruti- 


least will. 

















AMERICAN JUDICATURE SOCIETY 55 


nized jealously by many lawyers who have am- 
bitions. Without the confidence of the pro- 
fession in the judicial quality of the exercise of 
powers conferred, it would be better not to 
have begun, for it would result in less influence 
for good than already exists. 

On the other hand, if the plan be made to 
work excellently, the question will arise as to 


why the voters should be asked to perform a 
civic function concerning which they have to 
lean heavily on experts. But in the later case 
there will at least be excellent judges on the 
highest court and the bar will receive due credit. 
That should make it easier eventually to secure 
acceptance of a simple, responsible and expert 
mode of selecting judges. 


Lawyer Arbitrators Assist Courts in Tort Cases 


An article in the October, 1932, number of 
this JourNAL told of the interest displayed in 
arbitration by lawyers in New York City in the 
form of a report of the Special Committee of 
Lawyers of the American Arbitration Associa- 
tion, cooperating with the committee on courts 
of limited jurisdiction of the Association of the 
Bar. The special committee is composed of 
ten of the bar leaders of the metrepolis, includ- 
ing John W. Davis, Kenneth Dayton, Charles 
H. Tuttle and George W. Wickersham. It has 
aimed directly at the worst burden carried by the 
over-crowded local courts, that of disposing of 
tort cases. Arbitration has been generally re- 
ferred to as “commercial arbitration,” because 
of its source, but as a statutory mode of civil 
procedure it is applicable as well to tort cases, 
now the most numerous class. The matter of 
gaining consent of the parties is the crux. 

In its efforts to assist in a speedy adjudication 
the special committee has conceived the best 
mode to be offering gratuitously the services of 
lawyers as arbitrators. 

‘A report of three months’ operations early in 
this year is given below. It was intended for 
publication in the June number of this JouRNAL 
but had to give way to matters of more imme- 
diate importance. 

“The special commfttee of lawyers of the 
American Arbitration Association, which is co- 
operating with the Association of the Bar of the 
City of New York, reports that its experiment 
in arbitrating negligence cases has made marked 
progress and is drawing considerable favorable 
attention. On behalf of the committee, Kenneth 
M. Spence, who is chairman of the Bar Associa- 
tion’s committee on courts of superior jurisdic- 
tion, summarized the results of the past few 
months as follows: 

“*Since my last report, our special committee 
has continued the work of inducing insurance 
companies who have a vast amount of litigation 
in the courts to submit their disputes to arbitra- 
tion. Negligence cases defended by insurance 
companies make up about 70% of the jury cal- 
endar in the lower courts. These cases are 
peculiarly well adapted to arbitration before 
lawyers familiar with court procedure. The pri- 


mary issue in such cases is usually one of fact. 
Only a few involve important questions of law. 

““*More than 700 negligence cases have already 
been removed from the jury calendar and sent to 
us for arbitration before members of our special 
panel of arbitrators in the hearing rooms of the 
American Arbitration Association. The great 
bulk of these would have been jury cases. The 
average jury case, however small the amount 
involved, takes the larger part of a day to try 
in court, with the consequent absorption of the 
judge’s time and the tax-payer’s money, not to 
speak of the delays and expenses involved by 
the parties and witnesses waiting around the 
court for the case to be reached. 

“*In about 35 percent of the cases submitted 
to our Committee, both sides have agreed to 
arbitrate. An additional 30 percent of the cases 
have been settled after the offer to arbitrate had 
been made. Only about one-third of the parties 
have declined to dispose of the cases out of court. 
The arbitrators have been members of our special 
panel who contribute their time as a public serv- 
ice. They are members of the bar, of high per- 
sonal and professional standing. The awards of 
these arbitrators have been entered by the court 
as judgments. It is interesting to note that the 
awards have been almost evenly divided between 
plaintiffs and defendants, and that these awards 
are finding on the facts and not compromises or 
conciliations. We recently received from Judge 
Whalen, of the Municipal Court, an interesting 
letter which illustrates this point. Judge Whalen 
wrote us as follows: 

“*“T want to express to you my appreciation for 
your assistance in furnishing qualified lawyers to 
act as arbitrators in the Fifth District Municipal 
Court, Manhattan Borough, during the past month. 

“*“The arbitrators disposed of twenty-six cases 
during the nine days that they were in attendance. 
Several of the hearings took more than two hours 
each, and the assistance rendered to me was very 
valuable, as will appear from the fact that at the 
beginning of the month the calendar was two 
months behind, and notwithstanding the fact that 
[ was working alone the calendar today is just 
one month behind. 

“*“Tf lawyers of the high type that you sent to 
me can be induced to continue their efforts along 
this line, it seems to me that arbitration proceedings 
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can be made a valuable adjunct to the work of the 
Justices in our busy Municipal Courts. This is the 
first time that I have resorted to the use of arbi- 
trators, and I must say that I have been pleased 
with the results.” 

“ ‘We are now interesting the larger law firms 
in arbitrating their smaller cases. We hope to 
be able to accomplish a great deal in this new 
field.’ 

(Signed) Kenneth M. Spence. 


“The arbitration of tort cases is only one phase 
of the rapidly increasing use of arbitration. Un- 
der the NRA Codes, it is assuming an important 
place as a judicial arm. Thirty-five important 
approved codes already carry arbitration pro- 


visions. Some provide that code authority shall 
set up arbitration machinery; others provide that 
an outside agency may be designated. The 
American Arbitration Association is specifically 
named in such important codes as those of the 
Retail Lumber, Lumber Products and Building 
Materials Industry, the Textile Machinery Manu- 
facturing Industry, the Wool Textile Industry, 
Rayon and Silk Dyeing Industry, the Lime In- 
dustry, and the General Contractors Industry. 
Arbitration under codes is in many respects dif- 
ferent from ordinary arbitration of commercial 
contracts or tort actions, and its potentialities in 
this field are just beginning to be generally rec- 
ognized.” 


Militant Career of California Bar 


Lay Practitioners and Unsuccessful Applicants for Admission Plot Disintegration 
of the Legal Profession 


The California State Bar has had a career be- 
coming a militant organization. At the present 
time the State Bar is fighting on two fronts. The 
campaigns are against the admission of unfit 
applicants and against the unlawful practice of 
the law. The State Bar came to grips with the 
numerous and rather powerful corporations and 
individuals engaged in unlawful practice during 
the present year. The result was a union of 
hostile forces against the legal profession. Faced 
with virtual certainty that the law as it stands 
throughout the country would be vindicated by 
the California courts, the beneficiaries of unlaw- 
ful practice formed a union to effect a change in 
the law. They were well advised that a mere 
statute would not avail; because any such act 
would be an infringement of constitutional judi- 
cial powers. But the California constitution has 
often been amended when proponents of a change 
in law deemed it easier than to convince the 
legislature. 

In this instance the interests opposed to the 
bar, comprising banks, trust companies, automo- 
bile and other associations selling legal services 
to promote profits, real estate agents and others, 
drafted a constitutional amendment to be put on 
the ballot next November which would make it 
lawful for any person to perform any legal serv- 
ices in connection with his business except that 
of trying cases in court. 

The consequences can be in part imagined. A 
large share of the work of lawyers would pass to 
the hands of racketeers who would prey on the 
public unmercifully. There is no need for de- 
veloping the objections to the proposal. 


It appears to this writer that the Bar probably 
would have won the fight. But it would have 
been a bitter fight and would have done immeas- 
urable damage to interests on both sides. The 
people of the state would have been summoned, 
virtually, to determine the relative viciousness of 
lawyers on one hand, and bankers on the other. 
The breach in public confidence would take long 
to heal even with victory for the Bar. 

Probably a sense of this was the largest factor 
in making conciliation possible. Without an 
organization practically perfect the bar of the 
state would have been helpless. Organized as it 
is, the State Bar prepared for the struggle and 
at the same time took all reasonable steps to 
make it unnecessary. Briefly the outcome was a 
truce between the State Bar and the California 
Bankers Association. This, with the withdrawal 
of the powerful Automobile Club of Southern 
California, put an end for this year to the pro- 
posal to initiate the constitutional amendment. 

We are informed by a member of the State 
Bar board that “it has been agreed between the 
State Bar and the California Bankers Associa- 
tion that an effort would be made by conference 
to arrive at a modus operandi. . . . Some of the 
less important questions at issue have been ironed 
out. What the result will be when the vital ones 
come up for discussion I do not know... . In 


approaching the subject our committee, I am 
sure, is taking the position that it cannot compro- 
mise the rights of the public, nor the bar, nor 
consent to unlawful practice.” 

It is regrettable that integration of the Cali- 
fornia bar did not come five or ten years earlier. 
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From the end of the war especially there were 
powerful disintegrating influences at work in that 
state. Five thousand lawyers were admitted in 
the decade ending in 1930, and an undue pro- 
portion were lawyers who moved to the state for 
reasons which they did not wish to disclose. At 
the same time legal education standards were 
so pitifully low that racketeer law schools 
sprang up. 

The birth of the integrated bar came in the 
midst of influences calculated to ruin the pro- 
fession. The State Bar Association was militant 
but weak in numbers. It was among the first of 
the associations to face the unlawful practice 
situation. A statutory definition of the practice 
of law was deemed essential and an act was 
passed by the legislature in 1923, but the finan- 
cial interests, stronger probably than in any state 
west of New York, induced the legislature to 
tack on a referendum clause. The result was that 
the small State Bar Association was swamped by 
talkers, writers and money. The legal profession 
was held up to scorn and the people defeated the 
act of legislature. 


Stimulated by Defeat 


Of course this was just what was needed, in 
view of the character of the men directing the 
Association, and their pluck, for they started to 
build on the wreck that remained. Every decent 
lawyer in the state smarted with pain from the 
drubbing bestowed, and realized that there must 
be a cleanup in the profession and it would have 
to be done by the profession. Mr. Joseph J. 
Webb, having worked hard to build up the San 
Francisco Bar Association, became an evangel 
for what was called the self-governing bar act. 
It would appear at this time that self-govern- 
ment mainly implied powers to enable the bar 
to purge itself. Webb devoted 133 days in one 
year to the work of informing the local bars 
throughout the state concerning the fundamental 
rights and powers of lawyers, their duties and 
responsibilities, and the means to work out their 
salvation. 

The result was an awakening such as no other 
bar has ever experienced. The draft act pub- 
lished by the Judicature Society in the December, 
1918, number of this Journal was accepted vir- 
tually in toto. It was drafted at a time when bar 
integration in our states was deemed impossible, 
if any lawyers ever thought about it at all. It 
was made detailed and voluminous to serve the 
purposes of education, and to aid draftsmen. 
Two years before enactment in California the 
lawyers of Alabama and Idaho had succeeded on 
first effort to get bar acts passed and approved, 
but they were based upon the modified model 
act of the Conference of Bar Association Dele- 
gates, intended to create less shock to the unso- 
phisticated mind than the Judicature Society 
draft. The Idaho attempt had met with a deci- 
sion which held that act unconstitutional as to 
two easily remediable features but accompanied 
this view with an opinion which bristled with 


individual views holding the act invalid in prac- 
tically all respects. (Jackson v. Gallet, 228 Pac. 
1068.) And inasmuch as there was no test of 
the act in Alabama the California lawyers got no 
good from this pioneering. It should be men- 
tioned, however, that the writer of the Idaho 
opinion became a devout convert to the idea of 
bar integration before the next case arose in that 
state, and nobly recanted his criticism. (In re 
Edwards, 266 Pac. 665.) 

But for the lost fight against banks the pro- 
fession in California might have been struggling 
along to this time with a mere voluntary associa- 
tion, comprising but a small fraction of the total 
number of practitioners. 

Self-governing powers brought with them a 
world of responsibilities. Thousands of lawyers, 
most of them capable and dependable, had to be 
professionalized. Every month of the past seven 
years has a history of highly constructive effort. 
In the past two years the matter of curbing un- 
lawful practice has most agitated a considerable 
number of Bar members. The discretion, or per- 
haps caution, displayed by the State Bar board 
led to charges that some of its members were too 
closely attached to finance corporations. But a 
year ago the board appropriated $10,000 to the 
use of its committee on unlawful practice. A 
case was pending in the supreme court at the 
time the threat arose of a constitutional amend- 
ment. This abortive move is, in a way, proof that 
the profiteers by lay practice admit that their 
practice is unlawful. 

To an outsider it would look as though there 
will never be need for a political fight between 
the Bar and financial institutions. The State Bar 
has indicated a willingness to rest its case on 
reason and public interest and it must be pre- 
sumed that the bankers will yield eventually 
when convinced that their contentions are as un- 
sound in morals as in law. 

The campaign for better admission require- 
ments has been pursued from the beginning of 
the State Bar’s history. It will appear later why 
these two struggles are dealt with in a single 
article. As to requirements, the Bar’s efforts 
appear to have yielded less than in any other 
direction. The legislature has been unyielding to 
the profession at this point only. The result 
has been a growth of profiteering law schools in 
a state having several excellent law schools. 
About a year ago the State Bar had a survey of 
legal education made by Professor H. Claude 
Horack and Mr. Will Shafroth and a body of 
damaging information was recorded. The report 
justifies the term “law school racketeering.” 


Unfit Applicants Conspire 


Just as in most other populous states there 
have been in California a vast number of exam- 
ination applicants and a considerable proportion 
naturally were deficient in knowledge. A limit 
upon re-examination was imposed. Last fall a 
number of disappointed applicants undertook to 
convince the supreme court that the examiners 
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were unfair and that they aimed to restrict num- 
bers of licensees by marking examination papers 
too low. The court altered a rule so that those 
of higher rating could take another examination, 
and after that brought the matter to a close by 
fully sustaining the examiners. 

If the legislature has properly reflected public 
opinion a majority of the voters of California 
want admission requirements to be low. A 
straight political issue would doubtless permit the 
State Bar to educate the public. But the unsuc- 
cessful and disgruntled applicants found a more 
promising way to accomplish their purpose than 
a clear issue. As the expectation of a political 
fight between the Bar and the lay practitioners 
faded they drafted an act intended to destroy 
the already low requirements for admission, and 
to so emasculate the State Bar as to give a vic- 
tory to lay practitioners. This moderately in- 
genious scheme is calculated not only to serve 
these two interests, but to bring also the support 
of all members of the State Bar who would pre- 
fer to be relieved of the fear of disciplinary 
proceedings. How strong the three elements may 
be numerically nobody can say, nor can one 
estimate their ability to capture lay support. 
But here is the story of the effort as told more 
fully in the Los Angeles Bar Bulletin dated July 
19 under the heading: Movement to Repeal 
State Bar Act. 

The attempt does not involve passage of a 
bill in legislature. The bill is in the form of an 
initiatory measure to be submitted to the voters 
of the state. It repeals the State Bar act and 
provides for a different, but inclusive organiza- 
tion of the profession, to be named the Cali- 
fornia Bar Association, which has no power to 
discipline and no power in respect to admission. 

The proposed organization includes all law- 
yers and has a governing board, the members 
of which, instead of being elected by the lawyers 
in districts, are to be chosen by delegates se- 
lected in the various counties. Since no mode 
of choosing delegates is provided one presumes 
that there will be a return to the caucus, which 
has always been the best tool of tricky poli- 
ticians. 

Nominally the association is not deprived en- 
tirely of disciplinary responsibility and examin- 
ing powers. It appoints a minority of the 
members of a disciplinary committee and a com- 
mittee of examiners, the majority being ap- 
pointed by the state judicial council. 

We will ascertain first how the new setup will 
charm the members who skirt the coast where 
the shyster-seeking sirens sing. The disciplinary 
» committee of seven is given the entire duty of 
handling all disciplinary matters. Of course the 
committee would never have much to do because 
dissatisfied clients would in few instances travel 
a distance to inaugurate an investigation which 
has hardly the ghost of a chance of accomplish- 
ing anything. And if a complaint is filed the 
committee shall investigate and report to the 
judicial council, which shall determine “whether 


proceedings in disbarment shall be filed in the 
superior court.” 

Here is everything calculated to shield the 
crooked lawyer except jury trial, and it is not 
forbidden. There is no power to reprimand, no 
provision for suspension from practice, and a 
trial in a local court as a last, remote and un- 
certain contingency. If there are any members 
of the State Bar who operate in fear of discipline 
they will be drawn to support of this measure 
as vultures drawn at sight of carrion. 

The provisions for admission, at this time at 
least, are full to the brim with humor. The first 
requirement appears to be the same now in 
force, namely, a high school education or its 
equivalent. Next there must be a diploma or 
degree from a law school authorized in any state 
to confer degrees, and as an alternative, a cer- 
tificate of completion of four years study of 
law.” A certificate from a racketeer school will 
be just as good as any. Those who failed in 
examinations given under the present rules are 
expressly permitted to take as many examina- 
tions under the new plan as they please. 

Applicants having an academic degree from 
any college and also a degree from any California 
law school authorized to confer degrees need only 
pay the regular fee and be admitted without tak- 
ing an examination. Veterans of the war are to 
have five points added to their “earned rating” 
by examiners. 

This is the point where the comic enters. All 
who have taken two examinations since January, 
1932, and have received a rating over fifty per 
cent in one examination shall be admitted at the 
first possible moment after adoption of the act. 
This list must be submitted to the court by the 
present examining board, through the judicial 
council as intermediary, before Nov. 15, 1934. 

But the best part is reserved for the last. 
Applicants examined since January, 1932, who 
received grades less than fifty per cent shall be 
given “a substantiating examination on the 17th 
day of December, 1934, which shall consist of 
100 objective type questions, known as a mental 
test which need not all be, but shall consist prin- 
cipally of questions in law. This examination 
shall be conducted by a special committee of six 
members selected by the judicial council from 
the applicants recommended for admission” who 
received a grade of more than fifty per cent in 
one previous examination. These lame ducks 
are required to get a grade of 70 per cent in 
the “substantiating examination.” 

While the act defines the “objective type 
questions” as a mental test, the proper meaning 
of the term is that the questions are those that 
may be answered yes, or no. 

The text further provides a means whereby 
beneficiaries of this amusing scheme may reg- 
ister, be examined at a regular examination and 
admitted without having any stigma on the offi- 
cial records. 

The act provides also that “After announce- 
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ment of the results of any examination all appli- 
cants may review the examination papers.” 

At the time this article was being written there 
was no means for knowing whether this initiatory 
measure had a chance of getting on the ballot. 
Should the attempt prove to be unsuccessful the 
foregoing brief review appears nevertheless to 
deserve publicity. 

At its latest convention the California State 
Bar went on record with a heavy majority against 
a proposal to institute initiative and referendum 
procedure respecting five of the powers exercised 
by the board of governors. Three of these pow- 
ers affected discipline—the prescribing of rules of 


conduct, the appointment of local disciplinary 
committees and rules of procedure in disciplinary 
cases. One was aimed to curb the power of the 
board “to make rules and regulations for the 
government of the State Bar.” The fifth had to 
do with the obligation to “advance the science of 
jurisprudence and to improve the administration 
of justice,” and this was probably camouflage. 

The vote taken on the proposal was extremely 
important. It proved that two-thirds of the 
members present were opposed to placing the 
board of governors in a situation in which it 
might at times have to wage a fight to exercise 
the powers conferred by statute. 





News and Comment in Brief 


Business Principles in a Court 


One of the ways of wasting time and money 
in a court which has several jury trial branches 
is to summon jurors enough to meet all con- 
tingencies for each separate branch and treat 
these panels as the individual property of the 
several trial judges. There are courts in which 
each judge has his personal quota of thirty 
jurors and ordinarily keeps the idle ones in the 
courtroom to observe his eminence. Very early 
in the history of the Chicago Municipal Court 
this practice was abolished. Enough jurors for 
all branches were summoned to a common jury 
room, and those not excused were kept there 
until needed in courtrooms. If the former sys- 
tem had remained it would have cost the public 
more than $1,000,000 by this time and would have 
wasted much of the judges’ time and made jury 
service much more tedious. 

Slowly the plan of pooling jurors in large cities 
has spread, and always with good results. In 
New York County it was adopted in 1929 in the 
supreme and municipal courts (Manhattan). An 
account of the economies effected in the supreme 
court, written by Mr. Joseph F. McLoughlin, the 
clerk in charge of the system, appeared in the 
Panel for January-February, 1934. In that court 
a new feature has been added, that of having 
counsel make up the trial juries in a room used 
only for this purpose and without the presence 
of a judge. It is said that it is rarely necessary 
to invoke the court’s power on a motion to dis- 
miss a juror for cause. This saves the judges’ 
time. 

It is found now that in four years the pooling 
system has effected a saving in jurors’ fees of 
$306,833. But for the fact that the per diem 
fee has been raised from three to four dollars, 
the saving would have been $411,196. During 
the same period 3,989 selections of juries have 
been made without the presence of a judge, mak- 
ing a saving of time for judges of 1,820 hours. 


The enormous saving effected makes one wish 
that statistics were available to show how much 
money was wasted for lack of such a sensible 
and simple system in the past fifty years in each 
of the larger cities of the country. The wasteful 
methods then employed would have been im- 
possible in any competitive field of business. 





Legal Profession’s Supreme Need 


Speaking on “The Lawyer in a Time of 
Change” the Hon. William L. Ransom of New 
York City delivered a very thoughtful address 
at the dinner session of the Texas State Bar 
Association’s last convention. After tracing the 
haphazard history of the legal profession in our 
country, and emphasizing the present demand 
for wise and responsible public leadership, he 
stressed particularly the need for inclusive bar 
organization. As a remedy for the lack of au- 
thority within the profession, he said: 

“What is needed is an inclusive bar and uni- 
fied bar, a bar in which all members of the pro- 
fession belong, a bar which inculcates the back- 
ground and traditions of the profession in all 
its members, a bar in whose administration and 
policies all members of the profession have a 
vote and voice, a bar which has jurisdiction over 
all members of the profession and authority to 
deal with them by appropriate proceedings be- 
fore the courts, a bar which commands the con- 
fidence of other professions and of the people 
generally because of the adequate and authorita- 
tive way in which this profession handles its own 
internal problems and keeps its own professional 
house in order. 

“We should all strive in our respective states 
for a better organized and more inclusive bar. 
The organized bar should be the spokesman and 
agent of the whole profession. Every member 
of the bar should be amenable to its traditions 
and its tenets, and should have a voice and vote 
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in the determination of its policies. The public 
has a right to demand and require that kind of 
a unified, responsible bar.” 





A Splendid Editorial 


The January number of Wisconsin State Bar 
Association’s excellent Bulletin, reporting a meet- 
ing of the board of governors, said: 

“President Rix made the important announce- 
ment that a layman in Milwaukee had volun- 
tarily donated to the Association the sum of 
$1,000 for the purpose of carrying on a cam- 
paign for a unified bar. The gift came about 
through the reading of an editorial in the Mil- 
waukee Sentinel last summer on the plans for 
an organized bar. The donor was so impressed 
by the idea that he wished to help the cam- 
paign for placing this problem before the bar 
and the public, and made his willingness to do 
so known to the Bar Association officers.” 

We have already referred to the important 
work done by the bar integration committee in 
Wisconsin, particularly in respect to the digest- 
ing of existing bar acts and reporting on the 
results achieved. Chairmen of similar commit- 
tees would do well to obtain from Dean Lloyd 
K. Garrison, University of Wisconsin Law School, 
Madison, copies of the material. 

The board of governors has created an addi- 
tional “legislative committee, headed by Mr. E. 
A. Kletzien, Menomonee Falls, to direct an edu- 
cational campaign among members of the legis- 
lature, both present and prospective.” 





Organize the Bar—Not Create It 


The JourNAL for June, on Pages 22 and 23, 
calls attention to the proposed Minnesota bills 
intended to authorize the supreme court to or- 
ganize the bar of the state and permit it to 
confer powers on the body organized. The lan- 
guage of the first draft authorizes the court “to 
create, organize, and govern a Bar Association 
of attorneys-at-law of the state of Minnesota, 
which association shall act as an administrative 
agency of the supreme court, for the following 
purposes.” The second draft states that “The 
supreme court shall have power by rule to es- 
tablish and organize a Bar Association, herein- 
after called Association, to be composed of all 
persons now or hereafter admitted to practice 
law in the courts of this state.” 

It would seem that these bills, as drafted, 
overlook an important principle that has been 
emphasized by the committee on state bar or- 
ganizations of the conference of bar association 
delegates during the past fourteen years. The 
reports of that committee emphasize, and their 
legislation has proceded upon, the theory that 
the bar of the state is an entity but unorganized 
and without power to function as a body. The 
legislatures have, therefore, proceeded to or- 
ganize the Bar and confer upon it certain definite 
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powers permitting it to function as a part of 
the judicial department of the state government. 

It would therefore seem fitting that if authority 
is to be conferred upon the supreme court to 
provide for such an organization of the Bar, that 
authority should be to provide for the organ- 
ization and government of the Bar and not “to 
create” or “to establish” it. 

There might be a doubt about the power of 
the legislature to delegate authority to create a 
public agency or to establish a public corpora- 
tion. There is, however, no reasonable doubt 
about the authority of the legislature to author- 
ize the court to provide for the organization and 
self-government of a branch of the judiciary. 
The distinction may appear a little fine but it 
seems to be worth recognizing. It also seems 
important and desirable that the body of lawyers 
to be organized should be referred to as the 
Bar, which is its proper title, and not as an 
association—a term which immediately confuses 
it with the voluntary unofficial organizations ex- 
isting in various states. 

It is therefore suggested that language be used 
somewhat as follows: 

“The supreme court shall have power to adopt 
rules for the organization and government of 
the State Bar which when so organized shall act 
as a part of the judicial department of the 
state for the following purposes.” 

The exact language to be used is not impor- 
tant so long as it clearly expresses the thought 
that the authority is not to create or incorporate 
an entity but to provide for the organization of 
the members of the Bar as a part of the govern- 
ment of the state. 





Kansas Bar Works for Probate Code 


The lawyers of Kansas have been working 
toward an improved probate law and procedure 
during the past three years. A great deal of 
preliminary work has been accomplished by in- 
dividual lawyers and judges, by association com- 
mittees and by the judicial council. Impetus 
was given to the movement at the meeting of 
the Bar Association of Northwestern Kansas, 
held at Mankato on June 14. Beginning with a 
proposal to improve procedure the movement 
has recognized that there should first be a mod- 
ernized body of substantive law, and the new 
schedule of rules should follow. 

The Association approved a recommendation 
of its committee on amendment of laws which 
places the entire matter for the present in the 
hands of the judicial council, which has already 
presented drafts to the profession in its quarterly 
publication. There are differences of opinion on 


certain points as yet, but a good prospect that 
after full consideration by the council and the 
state and regional associations of drafts to be 
submitted there will be acceptance of a code 
which will be enacted. The interest manifested 
and work already accomplished has done much 
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to stimulate unity of purpose and team work by 
the profession. 

The committee on amendment of laws also 
reported favorably on bar integration and various 
other matters, including adoption by the legis- 
lature of a corporation code drafted for the 
State Association, raising admission standards 
by requiring applicants to have attended a law 
school approved by the American Bar Associa- 
tion, and adoption of the model criminal pro- 
cedure code drafted for the American Law In- 
stitute. Specifically the committee recommended 
that there be capital punishment for murderers, 
bank robbers and kidnapers, that notice be given 
of defense by alibi with the names of witnesses, 
and that the proscutor be permitted to comment 
upon the respondent’s refusal to testify. 

All of which illustrates the fact that there is 
abundance of important work in every state 
which the bar may undertake for the public 
welfare, and thereby strengthen the position of 
the lawyer. Complaint is made nearly every- 
where that legislatures pay little heed to bar 
association recommendations. This is largely 
true, and while it reflects upon the ways of 
legislators it reflects even more on the weakness 
of bar organization. Legislatures usually re- 
spond to worthy efforts made by much smaller 
and less informed groups. While the bar cannot 
on many matters “speak with one voice,” yet 
it can muster substantial majorities for good 
projects when it sufficiently bestirs itself. 





Legal Aid for Private Profit 


Associations which sell legal services to their 
members represent very well the parasitical at- 
tacks which have been made on an enfeebled— 
or, at least, disintegrated—bar. On February 8th 
the Illinois supreme court refused a rehearing 
of its judgment of December 22nd which found 
the Motorists Association of I[Ilinois guilty of 
practicing law and imposed a fine of $1,000. 

Mr. John R. Snively, of Rockford, chairman 
of the Illinois State Bar Association committee 
on unlawful practice of the law, supplies the 
information on this case. The association has 
50,000 members. Like the respondent in the 
Stockyards Bank case (Chicago) it is a cor- 
poration, employing lawyers, selling their serv- 
ices to members, and presumably making a profit. 
That the corporation was organized “not for 
pecuniary profit” naturally makes no difference. 

One who has observed the tremendous growth 
of motorists’ associations in Illinois, and their 
fierce competition for business, must suspect that 
the legal aid side of the central .office is one of 
the most powerful levers in securing membership. 
Such organizations are little more than top-hat 
rackets. Investigation reveals the weakness of 
a bar which does not lay down clear rules for 
the conduct of its members. As Mr. Snively 


says: “It is imperative that we purge the pro- 
fession of members who have been so willing to 
participate in such practices.” 





The Lawyer as Particeps Criminis 


At the request of the common pleas court the 
Philadelphia Bar Association has engaged in a 
critical study of crime rings in relation with law- 
yers. At the time the work was undertaken in 
May there had been twelve murders attributed 
to gang warfare in what on the Eastern coast 
has been known as the “numbers game.” It is 
a form of gambling highly productive of revenue 
and admirably designed to fleece the poor and 
gullible. 

Judge Horace Stern noticed that after a police 
raid the respondents, picked up in various parts 
of the city, were all represented by the same 
lawyers, making it appear that these lawyers were 
retained by leaders of the racket, giving “pro- 
fessional advice and guidance in their systematic 
lawbreaking.” The Bar Association promptly 
undertook the job and received assistance from 
the prosecutor’s office. It will be remembered 
that the same associativn a few years ago made 
a comparatively thorough cleanup of lawyers en- 
gaged in ambulance chasing. 





Check-Up on Migrant Lawyers 


“Sentence suspended on condition that de- 
fendant leaves town before tomorrow morn- 
ing.” These police court judgments rendered 
frequently keep potential misdemeanants on the 
move. Since they are available to all cities 
they effect an interchange of undesirables. Much 
the same sort of thing has been going on in re- 
spect to lawyers who are caught in scrapes. Cali- 
fornia has been a chief sufferer in years past and 
its State Bar, tightening the fence, found that 
officials in other states sometimes failed to give 
complete information concerning migrants; it 
was enough that they had left “for good.” 

So it was ruled in California that an applicant 
for admission who had practiced elsewhere should 
post a fee of $100 to pay the cost of investigat- 
ing his past. Then, last January, the Bar Ex- 
aminer, organ of the National Conference of Bar 
Examiners, proposed that the Conference should 
serve the examining boards in all states by as- 
suming the labor of investigation in such cases. 
The June number of the journal reports that 
California is the first state to accept the offer. 
The expectation is expressed that other states 
will do likewise, and, by paying a reasonable fee 
for the service (exacted from the applicant) 
afford the Conference a steady source of income. 

One of the good things for the bar which the 
future will surely bring will be a thorough check- 
up on migrating lawyers. It is obvious that 
investigation can be done more thoroughly by 
the Conference than by any other means. The 
Conference will need only to call on its consti- 
tuent member boards of examiners; authorita- 
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tive opinions as to the past conduct of migrants 
will be obtainable, and another hole will be 
plugged. The work will be financed by fees to be 
paid by applicants for admission. Those who 
deserve to be admitted will be protected and 
will be amply repaid; the others may refuse to 
post the fee. In New Mexico, several years ago, 
the State Bar provided for a limited license for 
one year, during which investigation could be 
had, and found the rule resulted in discouraging a 
number of applicants, who moved on to states 
with lax requirements. 





Correcting the Saturday Evening Post 


The Saturday Evening Post has published 
several editorials concerning crime and the op- 
portunity for the legal profession to take the 
lead in combating it. In its issue for the week 
ending July 21 it published an editorial which 
calls for comment. The final paragraphs read: 
“ .. it is hard to escape the conclusion that many 
a bar association has been content to close its eyes 
to local conditions which have been steadily going 
from bad to worse. They need waking up and 
some outside urge to lend effective cooperation in 
bringing to an end, once and for all, the unbearable 
sway of crime. If courts and judges do not display 
sufficient initiative to point out their duty in plain 
terms, there is no reason why lay organizations of 
all sorts should not demand swift and drastic 
action. 

“The crime-ring lawyers, who are part and 
parcel of the organization, and who are tarred 
with the same brush as the gangsters, racketeers 
and murderers, have got to go. We who believe 
in the essential wholesomeness and right thinking 
of the nation know that it is only a question of 
time until they will be kicked out of our courts 
with as little gentleness as they deserve, but the 
country’s patience with sidestepping bar associa- 
tions which keep putting off the day of reckoning 
is very nearly exhausted.” 

All responsible lawyers will concur with the 
general tenor of this exhortation, but not with 
the opening sentences of the editorial. This is 
how it starts: 

“Few persons who are not lawyers realize the 
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extraordinary powers vested in their local bar 
associations. Lawyers tell us that they are the 
closest and most powerful trade unions known to 
society.” 

It would be difficult for any editor, with or 
without assistance, to write two sentences which 
so thoroughly misrepresent facts. Instead of 
possessing extraordinary powers the fact is that 
virtually all local associations are entirely de- 
void of any powers whatsoever. For about a 
year the Chicago Bar Association has possessed 
powers and the Bar Association of Philadelphia 
has some statutory machinery for inquisitions 
which it has used effectually. So far as we 
know no other local or regional association has 
the merest shadow of power. Without power 
there can be no responsibility. 

The second sentence is more inexcusable than 
the first. Name just one lawyer, Mr. Editor, 
who ever made the statement attributed to 
“lawyers.” The term “trade unions” apparently 
was employed to serve conveniently as a bugaboo. 
We make no point of the fact that a bar asso- 
ciation is not to be classed with any trade or 
commercial association. It is sui generis—an as- 
sociation of specialists restricted to the role of 
public servants. This does not free it from 
criticism. Bar associations should be held to a 
higher standard than any other organizations. 
But, without power there can be no responsibility. 

The problem is misconceived by the editorial 
writer. The legal profession in every state con- 
stitutes an entity, a body politic. Discipline can- 
not be left to the action of local groupings if it 
is to be dealt with successfully. The power to 
purge must be a power vested in the entire body 
of practitioners in every state and apparently 
it should be exercised by a governing board rep- 
resentative of all parts of the state. There is 
yet ample room for local association, whether 
selective or inclusive, and they may, among nu- 
merous other duties, aid in respect to discipline. 
The whole thing was worked out some years ago, 
early in the history of the integrated bar move- 
ment. We are swiftly moving into a new era 
which deserves from the press more than snap 
opinions. 





Some men look at constitutions with sanctimonious reverence, 
and deem them like the ark of the covenant—too sacred to be 
touched. They ascribe to the men of the preceding age a wisdom 
more than human, and suppose what they did to be beyond amend- 


ment. 
It deserved well of its country. 


I knew that age well; I belonged to it and labored with it. 


It was very like the present but 
without the experience of the present. 


I am certainly not an 


advocate of frequent and untried changes in laws and constitu- 
tions. . .. But I know also that laws and institutions must go hand 
in hand with the progress of the human mind.—Thomas Jefferson. 
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